Wandsworth London Borough Council Appellants v. Winder Respondent
[1984] 3 W.L.R. 1254

House of Lords: HL

Lord Fraser of Tullybelton, Lord Scarman, Lord Keith of Kinkel, Lord Roskill

and Lord Brandon of Oakbrook

1984 Oct. 30, 31; Nov. 1; 29

Ackner, Robert Goff and Parker L.JJ.

1984 March 14, 15, 16; 29


Judicial Review--Public authority--Housing authority--Resolution to increase rents--Tenant refusing to pay increase--Authority's action for possession-- Defence raising validity of resolution--Whether defence to be struck out as abuse of process of court--Whether judicial review appropriate remedy-- R.S.C., Ord. 53

The defendant occupied a flat let by the council on a secure weekly tenancy. By two resolutions in 1981 and 1982, the council, pursuant to their powers under the Housing Act 1957, resolved to increase rents and served the defendant with two notices of increase of rent. On both occasions the defendant considered the increases excessive and refused to pay the increase while continuing to pay his original rent. The council brought proceedings in the county court claiming arrears of rent and possession of the flat. By his defence, the defendant contended that he was not liable to pay the arrears because the resolutions and notices of increase were ultra vires and void and counterclaimed a declaration that each notice of increase was ultra vires and void. The council applied to strike out the defence and counterclaim as an abuse of the process of the court. The registrar refused the application but the judge allowed the council's appeal holding that it was an abuse of process and contrary to public policy to challenge the conduct of a public authority other than by application for judicial review under R.S.C., Ord. 53, whether the challenge was brought by initiating an action or by a defence. On appeal by the defendant, the Court of Appeal (by a majority) allowed the appeal.
On appeal by the council:-
Held, dismissing the appeal, that it was a paramount principle that the private citizen's recourse to the courts for the determination of his rights was not to be excluded except by clear words and that there was nothing in the language of R.S.C., Ord. 53 which could be taken as abolishing a citizen's right to challenge the decision of a local authority in the course of defending an action of the present nature, nor did section 31 of the Supreme Court Act 1981 which referred only to an "application" for judicial review have the effect of limiting a defendant's rights sub silentio (post, pp. 509G-510B, C-F).
Dictum of Viscount Simonds in Pyx Granite Co. Ltd. v. Ministry of Housing and Local Government [1960] A.C. 260, 286, H.L.(E.) applied.
O'Reilly v. Mackman [1983] 2 A.C. 237, H.L.(E.) and Cocks v. Thanet District Council [1983] 2 A.C. 286, H.L.(E.) distinguished.
*462 Per curiam. It would be a very strange use of language to describe the defendant's behaviour in relation to the proceedings brought against him as an abuse or misuse of the process of the court, for he did not select the procedure to be adopted and was merely seeking to defend the present proceedings brought against him on the ground that he was not liable for the whole sum claimed. Moreover, he put forward his defence as a matter of right, whereas in an application for judicial review, success would require an exercise of the court's discretion in his favour (post, p. 509E-F).
Decision of the Court of Appeal post, p. 465E; [1984] 3 W.L.R. 563; [1984] 3 All E.R. 83 affirmed.
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APPEAL from Judge White sitting at Wandsworth County Court.
Wandsworth London Borough Council claimed possession of a council flat, 25, Wheatley House, Tangley Grove, London S.W.15, on the ground that the defendant, Paul Winder, who was the secure tenant of those premises, had failed to pay the rent lawfully due. The defendant filed a defence and counterclaim alleging that the council's decision to make certain rent increases were ultra vires (see paragraphs 5 and 6, post, pp. 466D - 467B). The council applied to strike out the defence and counterclaim on the ground, inter alia, that it was an abuse of the process of the court. On 2 March 1983 the registrar refused the application but on the council's appeal, Judge White, on 15 November 1983, ordered, inter alia, that paragraphs 5 and 6 of the defence and the whole of the counterclaim be struck out as an abuse of the process of the court.
By an amended notice of appeal, the defendant appealed on the grounds, inter alia, that (1) the judge had erred and misdirected himself as to the law in holding that the decisions of the House of Lords in O'Reilly v. Mackman [1983] 2 A.C. 237 and Cocks v. Thanet District Council [1983] 2 A.C. 286 had any effect in restricting rights of defence and that they could and should be applied to prevent a defendant pursuing a defence available to him which showed a basis in law why the council's claim should not succeed, such as a defence that a sum sued for was not lawfully or properly due; (2) the judge misdirected himself in law in failing to hold that the defendant by paragraphs 5 and 6 of his defence was relying upon private law rights and that his right to rely upon them against a public authority whether by way of a defence or *465 counterclaim or by action was not in any way affected by the decisions in O'Reilly v. Mackman [1983] 2 A.C. 237 and Cocks v. Thanet District Council [1983] 2 A.C. 286; (3) the decision of the judge was wrong in that it imposed by way of the control of the court over its own procedures a special period of limitation to protect public authorities when the legislature had by section 1 of the Law Reform (Limitation of Actions) Act 1954 removed such a special period and made the ordinary limitation periods apply to proceedings against public authorities; (4) the judge should have held that any public law element in the defendant's defences and/or the declaration sought by the defendant's counterclaim to be collateral to a private dispute and therefore appropriate to be pursued in an ordinary action consistently with R.S.C., Ord. 53 and the speeches in the House of Lords; (5) the challenge to the council's increase in the defendant's rent raised was one to the decision itself and not to the process by which it was arrived at and was accordingly not a matter which could be canvassed in proceedings for judicial review.
The facts are stated in the judgments.

Representation

John Matthew Bowyer for the defendant.
Geoffrey Stephenson for the council.
Cur. adv. vult.
March 29. The following judgments were read. ACKNER L.J.

Some years ago (we do not know the precise date and it is of no consequence) Wandsworth London Borough Council, the respondents to this appeal, let one of their council flats, 25, Wheatley House, Tangley Grove, S.W.15, on a weekly tenancy to Mr. Winder, the defendant. The rent as at 1980 was £12.06 per week, although whether this was the original rent we again do not know. The figures may indicate this to be unlikely. This tenancy was granted by the council pursuant to their powers to provide housing accommodation under Part V of the Housing Act 1957. It is provided by section 113(1A) (as added by the Housing Rents and Subsidies Act 1975, section 1(2)) that a local authority shall from time to time review rents and make such changes, either of rents generally or of particular rents, as circumstances may require. In pursuance of this statutory obligation, the council in 1981 resolved to increase the rents of the accommodation which they provided, and on 2 March 1981 served the defendant with a notice of increase of rent purporting to increase his rent to £16.56 with effect from 6 April 1981. The defendant objected to that increase because he considered it excessive and continued to pay the original rent. Arrears accumulated, but no action was taken for the time being by the council, although correspondence did pass.
The following year there was a further resolution by the council and a further notice of increase of rent, dated 1 March 1982, was served on the defendant purporting to increase his rent to £18.53 as from 5 April 1982. Again he refused to pay the increase. A notice seeking possession was eventually served on him on 21 May 1982, followed by a claim in *466 the Wandsworth County Court filed on 16 August 1982 claiming possession. The defendant being a secure tenant, the claim was made under ground 1 of Schedule 4 to the Housing Act 1980, namely, that the defendant had failed to pay the rent lawfully due. The arrears claimed amounted to nearly £700.
Initially no defence was filed and the claim came on for hearing before Judge Coplestone-Boughey on 20 October 1982. The defendant was then represented and an adjournment was sought in order that he might contend "that the rent exceeds the limit in the Housing Finance Act." The defendant had brought to court the money which was alleged to be owing to the council. The adjournment sought was granted, conditional upon payment of the moneys into court, and directions were given as to the filing of a defence. The defence, together with a counterclaim for a declaration, was filed on 11 January 1983. We are concerned, as was the registrar and the judge, with paragraphs 5 and 6 of the defence, since, although the figures are challenged, that issue is essentially one of mathematics and well capable of being resolved by the parties.

The defence

The precise nature of the defence is of first importance, and I accordingly quote paragraphs 5 and 6:
"5. By a notice of increase of rent dated March 1981 the plaintiffs purported to increase the weekly net rent payable to them by the defendant in respect of his said dwelling house from £12.06 to £16.56 with effect from 6 April 1981. By a further notice of increase of rent dated 1 March 1982 the plaintiffs purported further to increase the said rent from £16.56 to £18.53 with effect from 5 April 1982.
"6. The plaintiffs' decision to make each of the said increases was ultra vires and void and each of the said notices was likewise ultra vires and void in that in breach of section 111 of the Housing Act 1957 the resulting rents were not reasonable charges for the defendant's tenancy or for his occupation of the said dwelling house and the plaintiffs in exercising their discretion to determine the amount of the rent failed lawfully to exercise the same so as to arrive at a charge which was reasonable.
"Particulars of breach of section 111 and failure lawfully to exercise discretion
"(i) As to each of the said increases the plaintiffs failed in considering how the financial burden of the provision of council housing should be distributed between its ratepayers and its tenants to take into account (alternatively to take sufficient account of) the relative means of their ratepayers as a group and their tenants as a group.
"(ii) As to the first notice effective from 6 April 1981 the £4.50 increase and the decision to make that increase such increase was a substantially higher increase than the said rent from the said date than a private landlord could have then made in respect of a *467 regulated tenancy of the said dwelling house by a notice given on or about 2 March 1981 in that it effected an increase to a rent higher than a rent officer would have registered as the fair rent and or an increase which would have had to have been phased under the provisions of section 55 of and Schedule 8 to the Rent Act 1977 as amended. The amount and pace of the increase was thus in excess of what Parliament considered appropriate for such premises.
"(iii) As to the second notice and the decision to make the increase it purports to make, they were misconceived because they were based upon the purported earlier increase by the first notice which was itself for the reasons set out above ultra vires and void." 
The defendant added a counterclaim in which he repeated his defence and claimed a declaration that the notices of increase of rent were ultra vires and void and of no effect.

The application to strike out

When the council received the defence and counterclaim they applied to have them struck out on the ground that they were an abuse of the process of the court. In making this application they relied essentially on the recent decision of the House of Lords in O'Reilly v. Mackman [1983] 2 A.C. 237. It is convenient at this stage to quote a short passage from the speech of Lord Diplock, who gave the only speech and which was concurred in by all the other members of the Appellate Committee, at p. 285:
"Now that those disadvantages to applicants have been removed and all remedies for infringements of rights protected by public law can be obtained upon an application for judicial review, as can also remedies for infringements of rights under private law if such infringements should also be involved, it would in my view as a general rule be contrary to public policy, and as such an abuse of the process of the court, to permit a person seeking to establish that a decision of a public authority infringed rights to which he was entitled to protection under public law to proceed by way of an ordinary action and by this means to evade the provisions of Order 53 for the protection of such authorities."
The counter-submission made by Mr. Bowyer on behalf of the defendant, was that the O'Reilly decision only dealt with the initiation of proceedings and the rule of public policy which it declared does not apply to a defendant wishing to raise a defence involving a matter of public law. The registrar accepted Mr. Bowyer's submission, but Judge White held that there was no distinction to be drawn between the raising of an issue of public law by way of a claim or by way of a defence, and accordingly there was no significance in the fact that the O'Reilly case was concerned with the commencement rather than the defence of proceedings. He therefore rejected Mr. Bowyer's submission; hence this appeal.

The defendant's challenge

The defendant's contract of tenancy clearly gave him certain private *468 law rights against the council. Mr. Bowyer submits that by his defence he is setting up private law rights. I do not agree. He is not contending that the council are limited to charging him the original contractual rent. He is not claiming that they have no power to increase that rent. On the contrary, he accepts that the council have the statutory right to increase his rent. His client's complaint is that the council have exceeded their statutory powers in resolving to increase his rent by so great a sum. It is the quantum of the increase to which he objects and not the right and obligation to make an increase. Although the defence alleges a breach of section 111 of the Housing Act 1957, the true basis of the defence is that circumstances did not reasonably require the rent to be increased to the extent to which the council resolved: see section 113(1A). This is the only foundation of the defendant's contention that the notices of increase of rent were ultra vires and therefore void and of no effect. This is the defendant's answer, both to the claim for the arrears of rent and to the claim for possession. He has put forward no other defence. Of course the judge has a residual discretion as to whether or not to make an order for possession, given that the council establish that the defendant has failed to pay rent lawfully due: see section 34(3)(a) of the Housing Act 1980. No point has been raised as to this. The defendant is accordingly not setting up any private law right. The reference in paragraph 1 of the defence to his tenancy is an introductory averment which gives rise to no issue or contest in this case. He is attacking the two resolutions by the council to increase the rents. These resolutions were resolutions of a statutory body, pursuant to their statutory powers and duties, applicable to the rents of all or a particular category of council tenants, and affected the rights and liabilities of their ratepayers. The defendant is thus clearly challenging a decision made by a public body, performing its public functions in a field of public law. That is the limit of his challenge.
If I am wrong and the defendant is setting up some private law right, this cannot affect the reality of the situation - that the essence of the dispute is the validity of the notices. The result is then that the direct issue of public law arises merely at one remove and this is of no significance: see Cocks v. Thanet District Council [1983] 2 A.C. 286 referred to later, where the private law right set up was a right claimed under statute and the O'Reilly rule [1983] 2 A.C. 237 was nevertheless applied.
Mr. Bowyer rightly conceded in the court below that had the defendant sought to make his challenge by way of claim rather than by way of defence and had he done so by way of a claim in an ordinary action, the court would have struck the claim out as an abuse of its process, applying the principle laid down in O'Reilly's case.

Does the principle of public policy declared in O'Reilly's case apply where the

challenge is made by way of defence and not by the initiation of proceedings?

In order to consider the breadth of the public policy declared in O'Reilly's case, I think it is helpful, before considering in more detail *469 the speech of Lord Diplock, to see how that case was dealt with in the Court of Appeal. I was a member of that Court of Appeal, and, whilst in agreement with Lord Denning M.R., that the only proper method of attacking a decision of a board of visitors was by certiorari, I was not prepared to go further and hold that declarations against public authorities when exercising their public law functions can only be obtained by application for judicial review under R.S.C., Ord. 53. I accepted that by reason of the radical procedural reforms in the supervisory jurisdiction of the court and the safeguards against abuse built into Order 53, where the conduct of a public authority was to be challenged, then as a general rule it was more appropriate that it be done by a process of judicial review and not by way of action. I expressed the view which Mr. Bowyer thought relevant to quote to us [1983] 2 A.C. 237, 264-265:
"If Parliament had desired that by reason of the reforms contained in R.S.C., Ord. 53 the remedy by way of judicial review should exclude the pre-existing remedy by way of an action for declaratory relief to control the exercise of administrative power, it could have simply so provided in the recent Supreme Court Act 1981. It would, however, have been somewhat of a surprise if it had done so, in view of the contrary recommendation made in 1976 by the Law Commission, who were responsible for the production of the new R.S.C., Ord. 53." 
I went on to quote section 31 of the Supreme Court Act 1981 and concluded that I could not construe that section as providing that declarations against public authorities when exercising their public law functions can only be obtained by application for judicial review under R.S.C., Ord. 53. O'Connor L.J., at p. 267, was also not prepared to accede to the submission, "that judicial review is the only way in which decisions of administrative tribunals can be challenged." Lord Denning M.R. took the contrary view. He said, at p. 256:
"Now that judicial review is available to give every kind of remedy, I think it should be the normal recourse in all cases of public law where a private person is challenging the conduct of a public authority or a public body, or of anyone acting in the exercise of a public duty."
If the view of Lord Denning M.R. is correct, then there is no justification for differentiating between a challenge by way of the initiation of an action, as opposed to a challenge by a defence. Both are covered by the principle. The question then arises: does Lord Diplock's speech and the two subsequent decisions of the House of Lords (Cocks v. Thanet District Council [1983] 2 A.C. 286 and Davy v. Spelthorne Borough Council [1984] A.C. 262) expressly or by necessary implication decide that a challenge by way of defence to a claim by a public authority to enforce its decision in a field of public law amounts to an abuse of the process of the court?
The following factors appear to me to suggest an affirmative answer to the question.
*470 1. The decision in the O'Reilly case [1983] 2 A.C. 237 makes it clear that O'Connor L.J. and I should have gone further than we did. The speech of Lord Diplock does not suggest that Lord Denning M.R. went too far.
2. In commenting on the fact that neither R.S.C., Ord. 53 nor section 31 of the Supreme Court Act 1981 expressly provide that the procedure by application for judicial review shall be the exclusive procedure available by which the remedy of a declaration or injunction may be obtained for the infringement of rights that are entitled to protection under public law, Lord Diplock observed, at pp. 284H-285A:
"There is great variation between individual cases that fall within Order 53 and the Rules Committee and subsequently the legislature were, I think, for this reason content to rely upon the express and the inherent power of the High Court, exercised upon a case to case basis, to prevent abuse of its process whatever might be the form taken by that abuse." (Emphasis added).
3. The public policy requirement declared by Lord Diplock (to which I made reference in my first quotation from his speech earlier in this judgment) is surely, when expressed in positive terms, that "a person seeking to establish that a decision of a public authority infringes rights to which he was entitled to protection under public law must proceed by an application for an order for judicial review under Order 53." If this is a correct statement of the principle, there is no warrant for distinguishing between the methods adopted to establish the infringement.
4. In Cocks v. Thanet District Council [1983] 2 A.C. 286 the House of Lords applied the O'Reilly principle to a case where the plaintiff claimed a declaration that the council owed, and was in breach of its duty to house him permanently, under the Housing (Homeless Persons) Act 1977. Lord Bridge of Harwich posed the question (which he subsequently answered in the affirmative) in this way, at p. 294:
"Does the same general rule apply, where the decision of the public authority which the litigant wishes to overturn is not one alleged to infringe any existing right ...?" 
This does not suggest that the principle does not apply to all forms of challenge to the decision.
5. In Davy v. Spelthorne Borough Council [1984] A.C. 262, the plaintiff claimed damages against the defendants alleging that he had refrained from appealing against an enforcement notice as a result of negligent advice given to him by the defendants. The House of Lords held that this claim was an ordinary action in tort which did not raise any issue of public law as a live issue, and accordingly it did not apply the O'Reilly principle. In his speech Lord Fraser of Tullybelton, with whose speech Lord Roskill, Lord Brandon and Lord Brightman agreed, used this expression, at p. 274: "In the present case, on the other hand, the respondent does not impugn or wish to overturn the enforcement notice." Again, these words seem of general application.
6. The justification for the public policy, as declared in the O'Reilly decision, was based upon the following propositions. (a): *471 
"The public interest in good administration requires that public authorities and third parties should not be kept in suspense as to the legal validity of a decision the authority has reached in purported exercise of decision-making powers for any longer period than is absolutely necessary in fairness to the person affected by the decision:" see [1983] 2 A.C. 237, 280-281. (b) The new Order 53 has drastically ameliorated the position of applicants for judicial review, removing the previous disadvantages. Order 53 contained procedural restrictions imposed in the public interest to protect public authorities "against groundless, unmeritorious or tardy harassment ..." (p. 284D).
These considerations apply irrespective of the manner in which the challenge is made, be it by initiating an action, or by raising a defence. As Mr. Geoffrey Stephenson pointed out in his able address, if the distinction is a valid one, and if public policy does not make it an abuse of the process of the court to raise the challenge by way of defence, then why should not an applicant who has failed to get leave to apply for judicial review because of the tardiness of his application, not then wait to be sued and then raise the challenge by way of defence? As he aptly points out, if the defendant's contention is correct, then presumably Mr. Cocks, having failed to obtain leave to bring proceedings under Order 53 for a declaration that the council owed him a duty to house him permanently, could have remained in his temporary accommodation and defended the subsequent possession proceedings by raising the very challenge for which he failed to get his leave to raise under Order 53. To accept that the above conduct would not be an abuse of the process of the court would be to nullify the very decision of the House of Lords in the O'Reilly case.
As against the above considerations, Mr. Bowyer relies strongly on the following observations made by Lord Wilberforce in Davy v. Spelthorne Borough Council [1984] A.C. 262, 271-277:
"The principle remains intact that public authorities and public servants are, unless clearly exempted, answerable in the ordinary courts for wrongs done to individuals. But by an extension of remedies and a flexible procedure it can be said that something resembling a system of public law is being developed. Before the expression 'public law' can be used to deny a subject a right of action in the court of his choice it must be related to a positive prescription of law, by statute or by statutory rules. We have not yet reached the point at which mere characterisation of a claim as a claim in public law is sufficient to exclude it from consideration by the ordinary courts: to permit this would be to create a dual system of law with the rigidity and procedural hardship for plaintiffs which it was the purpose of the recent reforms to remove.
"The relevant statute to the present case is the Supreme Court Act 1981, section 31, and the relevant statutory rules those contained in R.S.C., Ord. 53 dating from 1977. These lay down the conditions under the procedure by which the courts can be asked to review the actions or omissions of (inter alia) statutory bodies, persons acting *472 under statute, and inferior courts. Before a proceeding at common law can be said to be an abuse of process, it must, at least, be shown (1) that the claim in question could be brought by way of judicial review (2) that it should be brought by way of judicial review.
"O'Reilly v. Mackman [1983] 2 A.C. 237 illustrates this in the clearest manner, and goes no distance towards supporting the appellants' case in this appeal. It was not contested there that the appellants, seeking directly to attack the board's decisions, would have had a remedy by way of judicial review (p. 274C): indeed, as I understand the case, they would not have had a remedy in private law at all. The only question, which my noble and learned friend Lord Diplock was able to put in a single sentence (pp. 274H-275A), was whether it was an abuse of process to apply for declarations by using the procedure laid down in proceedings begun by writ or originating summons instead of using the procedure laid down by R.S.C., Ord. 53. It was decided that it would be such an abuse of process. The statements of law laid down in the single opinion must be related to that issue, the foundation of which was that the claims in question could have been brought by way of judicial review. Even when this requirement was satisfied, Lord Diplock was careful to make it clear that he was stating no universal rule that such claims could only be brought by this procedure: see pp. 284H-285A. And he expressly stated that though there should be a general rule of public policy against permitting a person seeking to establish that a decision of a public authority infringed rights as to which he was entitled to protection under public law to proceed by way of ordinary action, there might be exceptions, particularly where the invalidity of the decision arises as a collateral issue in a claim for infringement of a right of the plaintiff arising under private law, and in other instances on a case to case basis. (The contemporaneous case of Cocks v. Thanet District Council [1983] 2 A.C. 286 may be regarded as one where a direct issue of public law arose at one remove.)
"It is indeed plain enough that issues which could be characterised as issues of 'public law' may arise in a number of contexts besides those where an attack upon, or review of, actions or omissions of public bodies is involved cases, for example, where the invalidity of such action is set up by way of defence, or where the validity of such action arises collaterally in actions against third parties. The Law Commission in its recommendations of 1971 suggested that the procedure of judicial review should cover such cases, but this suggestion was not accepted and the reforms of 1977-1981 were of a more limited character. So we must judge a contention of 'abuse of process' according to normal principle." 
He later said, at p. 278:
"Order 53 does not state that the procedure which it authorised was the only procedure which could be followed in cases where it applied. (In this it followed the recommendation of the Law *473 Commission.) So prima facie the rule applies that the plaintiff may choose the court and the procedure which suits him best."
Having regard to the view which I ventured to express in the Court of Appeal in O'Reilly's case, I must confess that I was tempted by these observations to adopt a strongly restrictive approach to the O'Reilly decision, but I am satisfied that I must resist so doing. Lord Roskill, Lord Brandon and Lord Brightman expressly adopted the reasons of Lord Fraser of Tullybelton, who expressed no reservations as to the O'Reilly principle for dismissing the appeal and not those of Lord Wilberforce. To my mind, to confine the rule of public policy to challenges made by way of an ordinary action and to exclude those challenges made by defence is to strike at the very basis of the public policy rule itself, and inevitably create wholly unacceptable anomalies. That this rule of public policy may on occasions have the effect that persons will lose their entitlement hitherto enjoyed of impugning a public authority's decision because of the time restraints incorporated in the judicial review procedure, was fully recognised by Lord Diplock in his speech [1983] 2 A.C. 237, 283F:
"Failing such challenge within the applicable time limit, public policy, expressed in the maxim omnia praesumuntur rite esse acta, requires that after the expiry of the time limit it should be given all the effects in law of a valid decision."
Of course the court retains a general discretion to grant leave notwithstanding that the application is out of time. That those same time restraints should have similar effect where the challenge is made by defence, seems to me to be inevitable.
Finally, I should add that I see no substance in Mr. Bowyer's complaint that to apply the O'Reilly public policy rule would give rise to multiplicity of proceedings. If the proper course is to apply under Order 53, there should be no need for the initiation of an action by the local authority and thus the necessity for the entry of a defence. However, in the unusual situation where a defence has to be entered, the action is then simply stayed pending the outcome of the judicial review. If they fail, then there is no defence to the claim; if they succeed then the claim fails and the only issue that may arise is if, unlike this case, there is counterclaim to recover money already paid.
In my judgment, the principle of public policy, as decided in the O'Reilly case, constrains me to decide that the challenge by the defendant of the council's decision to increase his rent by the entry of a defence to the claim. is an abuse of the process of the court. The judge was accordingly right to strike out both the defence and counterclaim, and stay the action to give the defendant the opportunity to apply for leave to apply for judicial review. The defendant has made such an application and it has been refused. I accordingly would dismiss this appeal.

ROBERT GOFF L.J.

The judge ordered that paragraphs 5 and 6 of the defendant's defence and the whole of his counterclaim be struck out as an abuse of the process of the court, though, as I understand it, at the *474 same time he ordered that the council's action be stayed to enable the defendant to apply under R.S.C., Ord. 53 for leave to apply for judicial review of the council's increases in rent referred to in the counterclaim. The central passage in the judge's careful judgment reads:
"I have come to the conclusion that in the interests of a consistent public policy the general rule should be applied in the circumstances of this case. If it is an abuse of the procedure of the court to avoid the safeguards of Order 53 by challenging a public law decision by claim in an ordinary action it must equally be an abuse to seek to make a similar challenge by way of defence or counterclaim to such an action provided that the court procedure can provide the defendant with an opportunity to raise the issue in an appropriate way by a stay of the claim against him. To hold otherwise would be to allow a coach and horses through the policy which the constraints of Order 53 are designed to promote. Further, the resulting position would be unacceptably anomalous. A tenant who wanted to challenge a rent increase decision of the plaintiffs but sat back and waited to be sued would be at an advantage over a tenant who acting timeously, challenged by way of Order 53. The challenge of both tenants and the public law issue before the courts would be the same but the former would avoid the procedural safeguards that would confront the latter. It would bring the procedures of the court into disrepute."
This passage reveals (as do other passages in the judgment) that the judge was being invited to draw a distinction between claims and defences and to hold that, whereas a claim in which a public law decision is challenged must be made by way of an application for judicial review, nevertheless a defence which raises such a challenge does not require any such application to be made. The same argument was advanced before this court (among others) by Mr. Bowyer for the defendant. For me, however, the solution to the problem in the present case does not lie in drawing any such distinction; indeed, I suspect that emphasis upon that distinction in argument before him may have diverted the attention of the judge from the central issue in the case.
In the present case the council are claiming possession of a council flat which has been occupied by the defendant under a secure weekly tenancy. They are claiming possession on the ground of non-payment of rent, which falls within ground 1 of Schedule 4 to the Housing Act 1980. They are also claiming arrears of rent in the sum of £696.03. The defendant's case, as revealed in his defence and counterclaim, is that he is not in arrears with his rent, and so the council are not entitled to possession. At the heart of the dispute lies the defendant's challenge to the vires of the decisions by the council authorising two notices of increase of rent dated, respectively, 2 March 1981 and 1 March 1982, by which the council purported to increase the defendant's weekly rent, first, from £12.06 to £16.56, and then from £16.56 to £18.53. The defendant's case is therefore that he has never been under any obligation to pay more than the previously established rent of £12.03 per week.
*475 Two observations can be made about the issues in the case. The first is that the central issue in the case relates to the validity of decisions made by a public authority; and that the validity of those decisions affects not only the defendant but many, if not most, of those who live in the Borough of Wandsworth, either in their capacity as ratepayers or in their capacity as tenants of the council. The second is that a decision on the issue in the case will affect the defendant's private law rights, both with regard to his occupation of the council flat and with regard to his liability to pay rent. These two matters lie at the heart of the arguments in the case. The argument of the council has been that public policy requires any challenge to a decision of a public authority, such as the council's decisions to increase rents of council houses and flats in the borough, to be made by application for judicial review; and indeed that the House of Lords so decided in O'Reilly v. Mackman [1983] 2 A.C. 237. It makes no difference, submitted Mr. Stephenson for the council, that the action has been launched not by the defendant but by the council, and that a decision in the action may affect the defendant's private law rights, for the public interest in good administration is so strong that every challenge to a decision of a public authority must be made within the confines of the procedure established by Order 53, including (subject to the court's power to extend the time) the requirement that an application for judicial review must be made within three months from the date when grounds for the application first arose: see Ord. 53, r. 4(1). At the bottom of the defendant's submissions, however, lies the argument that his private law rights cannot be affected by the procedural changes brought into effect by Order 53, even though those changes have now been given the blessing of Parliament by section 31 of the Supreme Court Act 1981.
In considering how to resolve this conflict between public interest and private right, I turn first for guidance to the decision of the House of Lords in O'Reilly v. Mackman [1983] 2 A.C. 237. Now it is plain that that case was not concerned with private law rights. The four plaintiffs in the case (the appellants before the House of Lords) were inmates in Hull Prison; they brought actions alleging that the board of visitors had acted in breach of the prison rules and of the rules of natural justice, and they claimed a declaration that a disciplinary award by the board of forfeiture of remission of sentence in respect of each of the plaintiffs was therefore null and void. It was however conceded that no claim would lie against members of the board for damages at the suit of the plaintiffs; indeed, Lord Diplock stressed, at p. 275, that an award of forfeiture of remission did not infringe any right derived from private law, remission being not a matter of right but of indulgence. So the case was decided on the basis that the plaintiffs' sole remedy was to challenge the validity of the board's decision. It follows that the council cannot find authority for their argument in the ratio decidendi of O'Reilly v. Mackman. It is necessary therefore to examine the principle underlying the decision in that case with some care, to ascertain whether it extends, or should be extended, to give authority to the council's argument.
In his speech (with which the other members of the Appellate Committee agreed) Lord Diplock stated the question for the House to be as follows [1983] 2 A.C. 237, 274-275: *476 
"Put in a single sentence the question for your Lordships is: whether in 1980 after R.S.C., Ord. 53 in its new form, adopted in 1977, had come into operation it was an abuse of the process of the court to apply for such declarations [i.e., declarations of nullity] by using the procedure laid down in the Rules for proceedings begun by writ or by originating summons instead of using the procedure laid down by Ord. 53 for an application for judicial review of the awards of forfeiture of remission of sentence made against them by the board which the appellants are seeking to impugn?"
In so stating the question, Lord Diplock focused upon the fact that the alleged abuse of process in the case lay in the plaintiffs' action in invoking the procedure of issuing a writ or (in one case) an originating summons claiming declaratory relief. He therefore proceeded immediately to point out, not only that such relief is discretionary, but also that there was no question of the plaintiffs' private law rights being affected by the award which the plaintiffs sought to impugn. Furthermore, having reviewed the development of public law in this country and the emergence of the new procedure for judicial review in the present Order 53, Lord Diplock summarised the effect of Order 53, at pp. 283-284:
"So Order 53 since 1977 has provided a procedure by which every type of remedy for infringement of the rights of individuals that are entitled to protection in public law can be obtained in one and the same proceeding by way of an application for judicial review, and whichever remedy is found to be the most appropriate in the light of what has emerged upon the hearing of the application, can be granted to him. If what should emerge is that his complaint is not of an infringement of any of his rights that are entitled to protection in public law, but may be an infringement of his rights in private law and thus not a proper subject for judicial review, the court has power under rule 9(5), instead of refusing the application, to order the proceedings to continue as if they had begun by writ."
He then drew attention to the fact that the plaintiffs, by adopting the procedure of an action begun by writ or by originating summons instead of an application for judicial review under Order 53, had been able to evade:
"those protections against groundless, unmeritorious or tardy harassment that were afforded to statutory tribunals or decision making public authorities by Order 53:" see p. 284. 
His conclusion was that, following the removal of disadvantages (particularly in relation to discovery) which were manifestly unfair to applicants under the procedure relating to applications for prerogative orders, the general rule should be, at p. 285:
"Now that those disadvantages to applicants have been removed and all remedies for infringements of rights protected by public law can be obtained upon an application for judicial review, as can also remedies for infringements of rights under private law if such infringements should also be involved, it would in my view as *477 general rule be contrary to public policy, and as such an abuse of the process of the court, to permit a person seeking to establish that a decision of a public authority infringed rights to which he was entitled to protection under public law to proceed by way of an ordinary action and by this means to evade the provisions of Order 53 for the protection of such authorities." 
He then recognised that there might be exceptions to this general rule at p. 285:
"particularly where the invalidity of the decision arises as a collateral issue in a claim for infringement of a right of the plaintiff arising under private law, or where none of the parties objects to the adoption of the procedure by writ or originating summons."
It is right to observe that in his statement of the general rule Lord Diplock referred to the fact that remedies for infringements of rights under private law can be obtained upon an application for judicial review, if such infringements should also be involved. But the House of Lords did not in O'Reilly v. Mackman address itself to the question whether a citizen's right to invoke the ordinary procedure of the courts to enforce, or to invoke the protection of, his private law rights should in any way be affected by the principle enunciated in that case. Indeed, in relation to certain earlier cases in which the House of Lords expressly approved actions by declarations of nullity as alternative to applications for certiorari to quash, Lord Diplock referred to the fact that those cases were concerned with private law rights: see his reference, at p. 281, to Vine v. National Dock Labour Board [1957] A.C. 488, Ridge v. Baldwin [1964] A.C. 40 and Pyx Granite Co. Ltd. v. Ministry of Housing and Local Government [1960] A.C. 260.
It is true that in the case which the House of Lords decided on the same day, immediately after O'Reilly v. Mackman [1983] 2 A.C. 237, viz. Cocks v. Thanet District Council [1983] 2 A.C. 286, the House of Lords applied the principle in O'Reilly v. Mackman in circumstances where private law rights of the plaintiff were relevant, though in a very limited sense. In that case the plaintiff (the respondent before the House of Lords) claimed a declaration that the defendant council was in breach of its duties under the Housing (Homeless Persons) Act 1977 in failing to provide both temporary and permanent accommodation, and he also claimed a mandatory injunction and damages. The House of Lords held that such proceeding constituted an abuse of the process of the court, because the plaintiff should have proceeded by way of an application for judicial review. Lord Bridge of Harwich (with whose speech the remainder of the Appellate Committee agreed) analysed the functions of housing committees under the Act. He concluded his analysis, at pp. 292-293:
"Once a decision has been reached by the housing authority which gives rise to the temporary, the limited or the full housing duty, rights and obligations are immediately created in the field of private law. Each of the duties referred to, once established, is capable of being enforced by injunction and the breach of it will give rise to a *478 liability in damages. But it is inherent in the scheme of the Act that an appropriate public law decision of the housing authority is a condition precedent to the establishment of the private law duty." 
Then, after reviewing certain earlier authorities, he quoted the general rule stated by Lord Diplock in O'Reilly v. Mackman and posed the following question, at p. 294:
"Does the same general rule apply, where the decision of the public authority which the litigant wishes to overturn is not one alleged to infringe any existing right but a decision which, being adverse to him, prevents him establishing a necessary condition precedent to the statutory private law right which he seeks to enforce?" 
He concluded that the general rule should apply in such a case. He said:
"The safeguards built into the Order 53 procedure which protect from harassment public authorities on whom Parliament has imposed a duty to make public law decisions and the inherent advantages of that procedure over proceedings begun by writ or originating summons for the purposes of investigating whether such decisions are open to challenge are of no less importance in relation to this type of decision than to the type of decision your Lordships have just been considering in O'Reilly v. Mackman."
Now it is to be observed that, although Lord Bridge of Harwich founded his conclusion upon the need for such safeguards in cases of the kind which he described, he so formulated his question as to limit it to cases where the relevant decision was not one alleged to infringe any existing right of the litigant. The decision with which Cocks v. Thanet District Council was concerned did not affect private law rights; it was a decision which, taking the form it did, had the result that there did not come into existence certain private law rights which would have come into existence had the decision been different.
That is not the present case now before this court. Here the defendant is relying upon his pre-existing private law rights arising from his occupation of his council flat and from the previously established rent. His challenge to the decisions of the council is not a challenge to decisions which gave rise to those rights: he says, rather, that his preexisting rights continue unaffected by the decisions which he challenges, which he contends were ultra vires and so void. So the ratio decidendi of the decision of the House of Lords in Cocks v. Thanet District Council provides no authority for the council's argument in the present case.
Nor, in my judgment, does the decision of the House of Lords in Davy v. Spelthorne Borough Council [1984] A.C. 262 provide any such authority. In that case the plaintiff (the respondent before the House of Lords), upon whom an enforcement notice had been served by the defendant council, issued a writ claiming an injunction restraining the defendants from implementing the notice, damages for negligence arising from negligent advice alleged to have been given to him by officers of the defendants, and an order that the notice be set aside. The defendants applied to have the writ and statement of claim struck out as an abuse *479 of the process of the court. The Court of Appeal ordered that the first and third of the plaintiff's claims be struck out on the principle in O'Reilly v. Mackman [1983] 2 A.C. 237 but declined to strike out the claim for damages for negligence. The defendants appealed to the House of Lords against the refusal of the Court of Appeal to strike out that claim; but the House affirmed their decision. The leading speech was delivered by Lord Fraser of Tullybelton. It appears from his speech (with which three of their Lordships agreed) that he, like the Court of Appeal, did not regard the plaintiff's claim in negligence as giving rise to a challenge to the enforcement notice. In the Court of Appeal Fox L.J. said, in a passage quoted by Lord Fraser of Tullybelton [1984] A.C. 262, 273:
"'The claim, in my opinion, is concerned with the alleged infringement of the plaintiff's rights at common law. Those rights are not even peripheral to a public law claim. They are the essence of the entire claim, so far as negligence is concerned."'
With that opinion Lord Fraser of Tullybelton expressly agreed. He further said, at p. 274:
"In the present case ... the respondent does not inpugn or wish to overturn the enforcement notice. His whole case on negligence depends on the fact that he has lost his chance to impugn it." It followed that, since the enforcement notice must therefore stand, the interest in good administration which underlay the principle in O'Reilly v. Mackman was not affected. I infer that, in those circumstances, Lord Fraser of Tullybelton considered that it did not matter that, for the purposes of proving that he had suffered damage by reason of the alleged negligence, the plaintiff would be seeking to establish that the enforcement notice was invalid. It follows that the decision in the case provides no basis for the council's argument in the present case.
There is, however, one passage in the speech of Lord Fraser of Tullybelton to which I wish to refer. He said, at p. 274:
"A further consideration is that if the claim based on negligence, which is the only one of the original three claims now surviving, were to be struck out, the blow to the respondent's chances of recovering damages might well be mortal. The court has no power to order the proceedings for damages to continue as if they had been made under Order 53. The converse power under Ord. 53, r. 9 operates in one direction only - see O'Reilly v. Mackman, at p. 284A-B. So, if the present appeal were to succeed, the respondent's only chance of bragging his claim for damages before the court would be by obtaining leave to start proceedings for judicial review (now long out of time) and then by relying on Ord. 53, r. 7 to attach a claim for damages to his claim for judicial review. That would be an awkward and uncertain process to which the respondent ought not to be subjected unless it is required by statute: see Pyx Granite Co. Ltd. v. Minister of Housing and Local Government [1960] A.C. 260, 286, per Viscount Simonds. In my view it is not." 
*480 I read this passage in Lord Fraser of Tullybelton's speech as expressing the opinion that the principle in O'Reilly v. Mackman should not be extended to require a litigant to proceed by way of judicial review in circumstances where his claim for damages for negligence might in consequence be adversely affected. I can for my part see no reason why the same consideration should not apply in respect of any private law right which a litigant seeks to invoke, whether by way of action or by way of defence.
For my part, I find it difficult to conceive of a case where a citizen's invocation of the ordinary procedure of the courts in order to enforce his private law rights, or his reliance on his private law rights by way of defence in an action brought against him, could, as such, amount to an abuse of the process of the court. But in any event I am satisfied that it cannot be right that his so proceeding should be held to amount to an abuse of process if the effect would be that his power to enforce his private law rights, or to rely upon them by way of defence, either would or might be adversely affected. I am unable to read Order 53 or section 31 of the Supreme Court Act 1981 as intended in any way to curtail a citizen's private law rights. Furthermore, as I read Lord Diplock's speech in O'Reilly v. Mackman, it was concerned with the abuse which arises where a person fails to employ a procedure for challenging public law decisions which has become, since 1977, free of disadvantages which were manifestly unfair to applicants. If, however, the council's argument in the present case were accepted, litigants could be required to employ a procedure which was manifestly unfair to them in that it would deprive them of the benefit of rights which were theirs by law. Take the case of a council house tenant who is required to pay rent following a notice of increase of rent which he wishes to challenge. If he does not pay the increased rent, he may risk the loss of his right to occupy the house. If he therefore feels compelled to pay the increased rent, he may thereafter wish to recover the increase in an action for money had and received. How is he to recover it? There is no power to award restitution on an application for judicial review. Then again, he may consult a solicitor; and he may be advised that the council has acted beyond its powers, and that he is not bound to pay the increase. So he does not do so, tendering only the previously established rent. He does not commence proceedings at that stage, perhaps because he does not wish to be involved in litigation if he can possibly avoid it. Some time later, long after the expiry of the three-month period specified in Ord. 53, r. 4(1), the council commences proceedings for possession. Is he to be deprived of a defence in those proceedings because it is too late to apply for judicial review? The council's decision to increase the rent may indeed be ultra vires and void. Is the council nevertheless free to enforce against its existing tenants claims for increased rent founded upon its void decision, and indeed claims for possession founded upon failure to pay the increased rent, simply because nobody has applied for judicial review within the requisite period of three months?
To me, these questions admit of only one answer. Indeed, so far as concerns delay in initiating proceedings for the enforcement of private law rights, the policy of the law is contained in the Limitation Act 1980 *481 (and other analogous statutory provisions) and in the equitable doctrine of laches. The argument of the council, if accepted, would result in the imposition in certain cases of a far more drastic period of limitation for the enforcement of private law rights than Parliament has yet envisaged; and, furthermore, would extend that period of limitation to defences, so enabling public authorities to enforce against citizens non-existing "rights" purporting to arise under decisions which are ultra vires and effectively divesting such citizens of rights which are theirs by law. I cannot believe that the House of Lords intended the principle in O'Reilly v. Mackman [1983] 2 A.C. 237 to extend so far.
I do not see that the solution to the problem in the present case lies in the mere fact that here the challenge to the public law decision is made by way of defence. In my judgment the crucial question is whether in his defence the defendant is (as a defendant usually will be) relying upon his private law rights. I will illustrate the point by contrasting the facts of the present case with those of a hypothetical case.
Let it be supposed that, in a case under the Housing (Homeless Persons) Act 1977, a housing authority provides temporary accommodation for a person, but, having subsequently concluded that that person became homeless intentionally, declines to provide him with permanent accommodation. He refuses to leave the temporary accommodation and the authority seeks possession. The defence is that the decision not to provide permanent accommodation is ultra vires and void. Such a case would surely fall within the principle of O'Reilly v. Mackman [1983] 2 A.C. 237. The decision in Cocks v. Thanet District Council [1983] 2 A.C. 286 could not be distinguished simply because the challenge to the vires of the authority's decision arose by way of defence. The crucial distinction between such a hypothetical case and the present case is, in my judgment, that the defence in the present case is founded upon the defendant's existing private law rights, whereas the defence in the hypothetical case would not be so founded. In the hypothetical case the riposte of the authority would simply be that, having regard to the authority's decision that the defendant became homeless intentionally, he had no right to permanent accommodation and so no right to remain in the accommodation provided temporarily. But, in the present case, the defendant's case is that he has a secure tenancy and that, since the two notices of increase of rent are (as he says) ineffective, being derived from decisions of the council which are ultra vires and void, his private law rights in respect of rent are those which existed before the notices of increased rent were served. On that basis there is no ground for depriving him of the benefit of his secure tenancy. He is therefore invoking the protection of his existing private law rights. Furthermore, it is plain that to require him (as the judge has done) to proceed by way of judicial review would not merely adversely affect the private law rights upon which he seeks to rely but effectively divest him of them, because the time has long since passed when he was free to make any such application.
I fully appreciate that public authorities may be exposed to great inconvenience if they are unable to invoke the principle of O'Reilly v. Mackman [1983] 2 A.C. 237 in a case such as the present. But such *482 inconvenience may arise in many cases where a citizen successfully challenges action by a public authority affecting his private law rights under a decision by the public authority which proves to have been made ultra vires. The successful challenge by the citizen may be a source of great embarrassment for the public authority, as it contemplates all the earlier occasions upon which it has given effect to the ultra vires decision and the possibly immense cost to ratepayers of putting the matter right. Sometimes indeed, as experience has shown, it may even be necessary to legislate in order to extricate the public authority from its difficulties. But it does not in my judgment follow that there is an abuse of process by the citizen in invoking the assistance of the ordinary courts, by action or by defence, in order to enforce, or to claim the protection of, his private law rights. If it is thought that any limit should be placed upon citizens proceeding in this way, in the interests of good administration, then this is, in my judgment, a matter for Parliament.
For these reasons, I would allow the appeal.

PARKER L.J.

By plaint dated 16 August 1982, the council commenced proceedings in the Wandsworth County Court against the defendant for possession of premises known as 25, Wheatley House. The claim for possession was based on ground 1 of Schedule 4 to the Housing Act 1980, which reads, so far as material: "Any rent lawfully due from the tenant has not been paid ..." Combined with the claim for possession was a claim for rent allegedly lawfully due but unpaid.
The premises had been let to the defendant on a secure weekly tenancy from some date prior to March 1981 at which time the rent being charged was £12.06 per week. It is not disputed that such rent was lawfully being charged and was being duly paid by the defendant. On 2 March 1981, however, the council gave notice of increase of rent, stating that with effect from 6 April 1981 the rent would be £16.56 per week, an increase of a little more than 37 per cent. The defendant considered this increase unjustifiable, notified the council to this effect and refused to pay it. A further notice of increase dated 1 March 1982 stating that the rent would be increased to £18.53 from 5 April 1982 was given by the council. This increase also the defendant refused to pay. He continued, however, at all times to pay both the old rent of £12.06 per week and, as I understand it, an 8 per cent. increase which he considered was reasonable.
The arrears claimed by the council by their plaint is, effectively, the difference between the old rent of £12.06 plus the 8 per cent. supplement and the rents successively effected, or purported to be effected, by the two notices of increase.
The defendant (after first filing an inadequate "home-made" defence) filed a defence and counterclaim dated 11 January 1983.
[His Lordship read paragraph 6 of the defence, and continued:] The defence was repeated in the counterclaim, which claimed initially only a declaration that the two notices of increase were ultra vires void and of no effect. Subsequently, by amendment, a further and alternative declaration was sought - that the rent payable under the tenancy was £12.06 per week. The counterclaim adds nothing, save prayers for the *483 formal relief which would be available in the event that the defence succeeded.
The response of the council to this pleading was an application to the county court dated 2 March 1983 to strike out the defence and counterclaim on the ground that it disclosed no reasonable defence or counterclaim or was scandalous, frivolous or vexatious or might embarrass or delay the fair trial of the action or was otherwise an abuse of the process of the court.
The application does not reveal it, but the real, and indeed sole, basis of the application was that, if the defendant wished to challenge the validity of the notices of increase or the decisions on which they were based, as he plainly did, it was an abuse of process to do so otherwise than by application for judicial review in the High Court under R.S.C., Ord. 53. The application was dismissed by the registrar, but on appeal to the judge an order was made on 15 November 1983 (1) staying the action, and (2) striking our paragraphs 5 and 6 of the defence and the whole of the counterclaim. The stay was to enable the defendant to apply for judicial review. This he has since done without success. This is hardly surprising, for the time for applying has long since expired.
Both the registrar and the judge delivered fully reasoned judgments which have been of considerable assistance.
At the time of the hearings, both before the judge and the registrar, the decisions of the House of Lords in O'Reilly v. Mackman [1983] 2 A.C. 237 and Cocks v. Thanet District Council [1983] 2 A.C. 286 had been reported, although at that time only in the Weekly Law Reports, and the council's application was based squarely on these two cases, as is their argument on this appeal, which is brought by leave of the judge. Put in its simplest form, their contention is that the defendant's defence falls within the general rule enunciated in O'Reilly v. Mackman; that there is nothing special about the circumstances of this case to warrant a departure from that general rule; and, accordingly, that it is an abuse of the process of the court to challenge or impugn the council's decisions or the notices of increase otherwise than by way of judicial review.
The defendant, on the other hand, contends (again put in abbreviated form) that there is nothing in section 31 of the Supreme Court Act 1981 or R.S.C., Ord. 53, which underlie the two decisions in the House of Lords, or in those decisions themselves to make it an abuse of process to set up any legal defence available to him even if that defence involves challenging or impugning a decision, proceedings to challenge which in the High Court could only be initiated by way of an application for judicial review.
It is common ground that prior to the service of the first notice the defendant's position was that he had a right to remain in possession of the premises on paying rent therefor at the rate of £12.06 per week, and that that right has continued thereafter unless the rents specified in the two notices were rents which the council were lawfully entitled to charge. It is further common ground that, certainly until 1977 when R.S.C., Ord. 53 was introduced and probably also until 1981, there was nothing whatever to prevent the defendant from challenging the notices *484 and the decisions upon which they were based by way of defence to an action by the council, whether in the county court or in the High Court. Finally, it is common ground that, if the rents specified in the notices were unlawful but the defendant had nevertheless paid them for a time, he would, until 1981, have been entitled to recover the overpayments as money had and received in an ordinary action in the High Court or county court, subject, so far as time is concerned, only to the relevant limitation period.
If the council's argument is correct, it would appear that, by way of provisions which were essentially procedural, a person's substantive rights under the law have been vitally affected. He can in such a case as the present only defend himself by way of separate proceedings in the High Court, and such proceedings, even if commenced within the time limited by Order 53, can only be brought by leave. If he, through no fault of his own, is out of time, he will additionally require the exercise of the court's discretion to obtain leave to apply out of time. Finally, he will require a further exercise of discretion in his favour, for the grant of the relief itself is discretionary.
If, on the other hand, he seeks to recover money to which at law he has a good claim, he will, if the council are right, again have to obtain the exercise of the court's discretion before he can proceed, and he will not be able in proceedings for judicial review to recover the overpayments, for, although it is possible to make a claim for damages on an application for judicial review, there is no provision in the Act or under the rules for making a claim for money had and received in such proceedings.
Such results appear somewhat startling, the more so when it is established law that the rights of the individual at common law cannot be taken away by legislation, save only by express words or necessary implication: see, e.g., Universe Tankships Inc. of Monrovia v. International Transport Workers Federation [1983] 1 A.C. 366.
It is unnecessary to examine the provisions of section 31 itself, or indeed Order 53, for it is not, and could not, be suggested that either by express words or by necessary implication they bar a litigant from proceeding by action for a declaration, much less from challenging a decision by way of defence. I therefore proceed at once to consider the authorities.
O'Reilly v. Mackman [1983] 2 A.C. 237
There are four preliminary points to be noted. (1) Lord Diplock expressed the question before the House in these terms, at pp. 274-275:
"whether ... it was an abuse of the process of the court to apply for such declarations by using the procedure laid down in the Rules for proceedings begun by writ or by originating summons instead of using the procedure laid down by Order 53 for an application for judicial review ..." 
The case was thus concerned solely with initiation of proceedings in the High Court where alternative procedures were available and not at all with proceedings in the county court or the raising of challenges by way *485 of defence. Such matters are, moreover, not dealt with by the Supreme Court Act or Order 53. (2) The application was one seeking relief which, by whatever procedure it was initiated, was discretionary only (p. 275B-C). (3) None of the plaintiffs had any remedy in private law (p. 275E). (4) The remedy of the plaintiffs lay wholly in the field of public law which would only protect them from unfair treatment in the decision-making process (p. 275E).
Having set out the foregoing matters, Lord Diplock dealt in detail with the development of the field of public law in comparatively recent times: the removal by Order 53 of the disadvantages which had previously faced applicants for orders of certiorari, prohibition and mandamus, and the addition of new remedies on applications thereunder for judicial review. He then observed that it was conceded that the fact the applicants had, by proceeding by way of action for a declaration, been enabled to evade those protections against groundless, unmeritorious or tardy harassment that were afforded by Order 53 was a proper matter for a judge to consider when deciding whether to grant a declaration, but that it was contended that this could only be done at the conclusion of the trial. Having done so, he went on, at p. 284:
"So to delay the judge's decision as to how to exercise his discretion would defeat the public policy that underlies the grant of those protections: viz., the need, in the interests of good administration and of third parties who may be indirectly affected by the decision, for speedy certainty as to whether it has the effect of a decision that is valid in public law." 
Notwithstanding this he says, at pp. 284-285:
"There is great variation between individual cases that fall within Order 53 and the Rules Committee and subsequently the legislature were, I think, for this reason content to rely upon the express and the inherent power of the High Court, exercised upon a case to case basis, to prevent abuse of its process whatever might be the form taken by that abuse. Accordingly, I do not think that your Lordships would be wise to use this as an occasion to lay down categories of cases in which it would necessarily always be an abuse to seek in an action begun by writ or originating summons a remedy against infringement of rights of the individual that are entitled to protection in public law."
The public policy is thus a policy which is recognised as not being one of universal application. Further, the abuse of process under consideration was where an applicant was seeking a remedy against infringement of rights which were entitled to protection only in public law. This is repeated when Lord Diplock sets out the general rule in these terms, at p. 285:
"it would in my view as a general rule be contrary to public policy, and as such an abuse of the process of the court, to permit a person seeking to establish that a decision of a public authority infringed rights to which he was entitled to protection under public law to *486 proceed by way of an ordinary action and by this means to evade the provisions of Order 53 for the protection of such authorities."
Finally, by way of illustration of possible exceptions to the general rule, he continues:
"My Lords, I have described this as a general rule; for though it may normally be appropriate to apply it by the summary process of striking out the action, there may be exceptions, particularly where the invalidity of the decision arises as a collateral issue in a claim for infringement of a right of the plaintiff arising under private law or where none of the parties objects to the adoption of the procedure by writ or originating summons. Whether there should be other exceptions should, in my view, at this stage in the development of procedural public law, be left to be decided on a case to case basis - a process that your Lordships will be continuing in the next case in which judgment is to be delivered today [Cocks v. Thanet District Council [1983] 2 A.C. 286]."
Both the general rule itself and the exceptions to it relate to cases where the plaintiff, who is challenging a public law decision, does so by initiating proceedings in the High Court and selects for such purpose action by writ or originating summons for a declaration rather than the alternative by way of application for judicial review. They have no direct application to cases where the challenge comes by way of defence to an action on the part of the authority concerned which has chosen to sue the defendant either in the county court or the High Court. Nevertheless the evasion of the Order 53 safeguards could clearly occur just as easily in such cases. There might well be cases in which, were the matter so raised, it would still be possible to say, as did Lord Diplock in O'Reilly v. Mackman, at p. 285, "They are blatant attempts to avoid the protections ... for which Order 53 provides." To reach such a conclusion would, however, not be easy where the defendant had promptly informed the authority that he regarded the decision as invalid, where he had rested on an existing private law right which would, if his assertion was made good, defeat the claim made against him and where it could not be said that the defence as such was frivolous or vexatious.
To take an extreme case, in Backhouse v. Lambeth London Borough Council (1972) 116 S.J. 802, the council had passed a resolution to raise the rent of one council house which stood at £30.84 per month by £18,000 per week. The chairman of the council tenants brought an action for a declaration that the resolution was invalid and, not surprisingly, succeeded. If, however, the tenant had simply refused to pay and been sued by the council, I cannot suppose that it would be regarded as an abuse of process for the tenant to raise by way of defence that he was not liable as the rent was unreasonable and therefore unlawful, even if it had taken the council a year or more to summon the courage to sue him.
Before considering this further, however, it is necessary to refer to the decisions following O'Reilly in order to examine how the law has since developed. *487 Cocks v. Thanet District Council [1983] 2 A.C. 286
In that case the plaintiff had commenced proceedings in the county court claiming a declaration that the defendants were under a duty to house him permanently under the Housing (Homeless Persons) Act 1977, and were in breach of that duty. The plaintiff further claimed a mandatory injunction and damages. The action was removed to the High Court for determination of a preliminary issue whether the plaintiff was entitled to proceed with his claim in the county court or must proceed by way of application for judicial review under Order 53.
The plaintiff was there asserting a private right, but that right depended for its existence upon the authority first considering and then answering three questions. If, but only if, they were satisfied that the first two of such questions should be answered in the affirmative and the third in the negative would there be an obligation to provide permanent accommodation (p. 291A-D and p. 293B). Lord Bridge of Harwich said, at p. 294:
"Does the same general rule apply, where the decision of the public authority which the litigant wishes to overturn is not one alleged to infringe any existing right but a decision which, being adverse to him, prevents him establishing a necessary condition precedent to the statutory private law right which he seeked to enforce? Any relevant decision of a housing authority under the Act of 1977 which an applicant for accommodation wants to challenge will be of that character. I have no doubt that the same general rule should apply to such a case."
It is to be observed that in that case the existence of the private right depended upon a public law right decision in the plaintiff's favour first being made, whereas in the present case the defendant had an existing private law right which required for its alteration either a contractual variation of rent or a valid public law decision followed by the necessarily prescribed steps to implement it. Lord Bridge of Harwich concluded his speech, at pp. 295-296:
"As Lord Diplock has observed in O'Reilly v. Mackman [1983] 2 A.C. 237, the validity of a public law decision may come into question collaterally in an ordinary action. In such a case the issue would have to be decided by the High Court or the county court trying the action, as the case might be."
Unfortunately, neither Lord Diplock nor Lord Bridge of Harwich said what they meant to be covered by the words "a collateral issue," although Lord Diplock envisages such an issue arising in the case of an action for infringement of a private right. Assuming that Lord Bridge was using the phrase "collateral issue " in the same sense as Lord Diplock, both were plainly considering cases where the challenger to the public law decision was the plaintiff in an action. The position of the defendant was not considered at all. It is however to be observed that the public policy is apparently not one which will prevent a challenge being removed from the safeguards where the challenge arises as a collateral issue, albeit as it seems to me such a challenge made after the *488 passage of time might have just as disastrous results as a direct challenge by way of action for a declaration.
I can find nothing in O'Reilly v. Mackman or Cocks' case which compels me to the conclusion that it is or could be an abuse of the process of the court to rely on a defence which, if established, would be a complete answer to the claim.
There remains one further decision of the House of Lords which it is necessary to consider in some detail before proceeding to examine whether the present state of the law is such that it is an abuse of process to raise such a defence. That case is Davy v. Spelthorne Borough Council [1984] A.C. 262. There the plaintiff had been served by the defendants with an enforcement notice in respect of the use of his premises. Legislation provided for an appeal against an enforcement notice to the Secretary of State and also provided that the validity of an enforcement notice should not, except by way of such appeal, be questioned in any proceedings whatever on any of the grounds upon which an appeal might be brought. The plaintiff had not appealed and the time for doing so had expired. In this situation he issued a writ against the defendants alleging that he had refrained from appealing as a result of negligent advice given by the defendants. He claimed (1) an injunction ordering the defendants not to implement the notice; (2) damages for negligence and (3) an order that the notice be set aside.
On an application to strike out the action as an abuse of process the defendants failed before Sir Robert Megarry V.-C. but on appeal the Court of Appeal ordered the first and third claims to be struck out. The defendants appealed to the House of Lords seeking to have the second claim struck out also. There was no cross-appeal. The question before the House of Lords was therefore whether a claim against the defendants in negligence should be struck out. The negligence concerned was tortious only and thus an essential part of the cause of action was proof of damage. This the plaintiff could in theory establish without going into the validity of the enforcement notice, for, given that the duty of care and its breach were established, the plaintiff had been deprived of his opportunity to appeal. In practice, however, he would be concerned to establish the invalidity of the notice, for only by so doing could he prove substantial damage.
The defendants' appeal was out on two grounds, one of which was that the plaintiff was, by his action, questioning the validity of the notice and that this was prohibited by statute. The second ground was based on O'Reilly v. Mackman and it is only with that part of the decision which deals with that ground that I am presently concerned.
The defendants' second contention was expressed by Lord Fraser of Tullybelton in the following terms, at p. 272:
"that, when the respondent alleges that he had a good defence to the enforcement notice, he is asserting a right to which he is entitled to protection under public law, and one which therefore he cannot be permitted to defend by way of an ordinary action." 
The references to "defence" and "defending" cannot be taken to be of any significance, for the plaintiffs' assertion was that he could successfully *489 have appealed and he was seeking as plaintiff to establish this in an ordinary action.
Lord Fraser of Tullybelton (with whose conclusion and reasoning Lord Roskill, Lord Brandon of Oakbrook and Lord Brightman agreed) expressed his conclusion with regard to the above contention shortly as follows, at p. 273:
"Although the argument was presented most persuasively, it is in my view not well founded. The present proceedings, so far as they consist of a claim for damages for negligence, appear to me to be simply an ordinary action for tort. They do not raise any issue of public law as a live issue. I cannot improve upon the words of Fox L.J. in the Court of Appeal when he said (1983) 81 L.G.R. 580, 596: 'I do not think that the negligence claim is concerned with "the infringement of rights to which [the plaintiff] was entitled to protection under public law" to use Lord Diplock's words in O'Reilly v. Mackman [1983] 2 A.C. 237, 285. The claim, in my opinion, is concerned with the alleged infringement of the plaintiff's rights at common law. Those rights are not even peripheral to a public law claim. They are the essence of the entire claim, so far as negligence is concerned.' It follows that in my opinion they do not fall within the scope of the general rule laid down in O'Reilly v. Mackman."
The reference to an absence of any issue of public law as a live issue was clearly to the fact that it was of the essence of the plaintiff's case as it remained after the Court of Appeal decision that he could no longer impugn the enforcement notice. The issue as to the original validity of the enforcement notice was, however, a very live issue, for, if the plaintiff was not permitted to challenge it in the action, his claim for damages would, even if it could theoretically survive, be minimal. As Lord Fraser of Tullybelton said, at p. 274:
"So, if the present appeal were to succeed, the respondent's only chance of bringing his claim for damages before the court would be by obtaining leave to start proceedings for judicial review (now long out of time) and then by relying on Ord. 53, r. 7 to attach a claim for damages to his claim for judicial review. That would be an awkward and uncertain process to which the respondent ought not to be subjected unless it is required by statute: see Pyx Granite Co. Ltd. v. Ministry of Housing and Local Government [1960] A.C. 260, 286, per Viscount Simonds. In my view it is not."
The same considerations apply here. The defendant, having had his defence struck out, had as his only means of resisting the claim to possession and rent the obtaining of leave to start proceedings for judicial review (long out of time). Having sought and been refused leave, he will, if this appeal is dismissed, be left with no defence, even if the rents sought to be imposed upon him are unreasonable and thus ultra vires. The authority will thereby be enabled to recover rent not lawfully due and to evict the tenant for not paying such rent.
The passage in Lord Fraser of Tullybelton's speech principally relied upon by the council is, at p. 274: *490 
"It is quite clear from the speech of Lord Bridge of Harwich, with which all the other members of the House agreed, that the plaintiff was asserting a present right to impugn or overturn the decision - see p. 294D: 'the decision of the public authority which the litigant wishes to overturn.' (Emphasis added.) In the present case, on the other hand, the respondent does not impugn or wish to overturn the enforcement notice. His whole case on negligence depends on the fact that he has lost his chance to impugn it."
It is contended that in the present case the defendant is asserting a present right to impugn or overturn the notices of increase and the resolutions on which they are based, and that it makes no difference that he is doing so by way of defence. Indeed it is further contended that, if the defendant had, for example, not appreciated that the rent was unreasonable and ultra vires and had paid it for a considerable time, any claim to recover the overpayments as money had and received could only be raised after proceeding by way of Order 53 and obtaining first leave and then a favourable decision. In either case this would, in my view, to quote Lord Fraser again, "be an awkward and uncertain process to which the respondent ought not to be subjected unless it is required by statute: ... In my view it is not." I add that the fact that it is not required by statute is expressly decided by the House in O'Reilly v. Mackman.
Lord Wilberforce, whilst agreeing with the conclusion of the other four members of the Appellate Committee, expressed his reasons in terms to which they refrained from expressing agreement. They did not however express disagreement. Had they expressed agreement, the present case would present no difficulty at all, for Lord Wilberforce said, at p. 277:
"It is indeed plain enough that issues which could be characterised as issues of 'public law' may arise in a number of contexts besides those where an attack upon, or review of, actions or omissions of public bodies is involved - cases, for example, where the invalidity of such action is set up by way of defence ..." 
I respectfully agree. There is no doubt that in the present case the defendant is impugning the resolutions and the notices, but he is doing so by way of defence. The statute does not require him, as a condition precedent to raising such a defence, himself to initiate proceedings by way of Order 53, and, in the absence of express House of Lords authority binding me so to do, I am unable to conclude that it is an abuse of the process of the court in which he has been sued not to do so. There is clearly no such binding authority.
I would add that I also respectfully agree with Lord Wilberforce's comments upon the need to proceed with caution when using the newly imported expressions "private law" and "public law." Failure to so do may result in the courts turning section 31 of the Supreme Court Act and Order 53 (which, whilst affording safeguards to the public authorities from harassment by tardy and unmeritorious challenges, were intended to remove the disadvantages to the public inherent in previous procedure) *491 into instruments for depriving the public of rights of which they can only be deprived by statute.
Many questions arise for consideration. If, for example, public law is concerned only with the decision making process, then it embraces only a part of the field covered by Order 53. Applications thereunder, whether for orders for certiorari, mandamus, prohibition or declaration, may be made on the simple ground that the notice, decision, bye-law etc. was, as a matter of construction of a statute, outwith the powers of the authority concerned or was invalid because the correct procedure had not been followed. These have nothing to do with the decision making process. Is it to be said that such matters can only be raised, whether by initiation or defence, only by way of Order 53, and, if so, why? Suppose, for example, an authority, in pursuance of some notice or bye-law long since made, enter upon a person's property and remove his chattels and there is a sound argument that the notice is bad for noncompliance with statutory procedures or the bye-law ultra vires the relevant statute. Is it to be held an abuse of process to sue for trespass or conversion without first proceeding, or trying to proceed, under Order 53? Or suppose that an authority seeks to levy a rate which, on the true construction of its statute, it has no power to levy and the subject simply refuses to pay. Suppose further that, after protracted correspondence, the authority sue him for arrears. Can he not simply defend himself by setting up the construction of the statute?
I cannot think that the House of Lords intended bars to action or defence in such cases to flow from any of their three decisions, and in my view they did not do so. Thus far the House of Lords has gone so far only as to say that, in general, where a plaintiff is setting up either the infringement of a right which exists, if at all, only in public law, or an alleged private right, a condition precedent to the existence of which is the overturning by an attack on the decision-making process of a decision of an authority which infringes no private right, it is an abuse of process to do so otherwise than by application under Order 53. It may be that other cases will occur, but in my judgment this is not one of them.
In conclusion I would only say this. If I am wrong and O'Reilly v. Mackman [1983] 2 A.C. 237 should extend to some cases where the challenge is by way of defence, this is not in my view such a case. The defendant made his challenge promptly, made it clear that his reason for so doing was that he considered the rent demanded to be unreasonable and paid what he considered to be reasonable. In view of the size of the increase in relation to the rate of inflation, it is not surprising that he should have done so. Under section 111 of the Housing Act 1957 the local authority are empowered to make such "reasonable charges ... as they may determine" - not such charges as they consider reasonable. It is true that by section 113(1A), which was added later by amendment, the authority is obliged from time to time to review rents and make such changes, either of rents generally or of particular rents, as circumstances may require, but I do not regard this as extending the power in section 113 so as to enable the authority to charge rents which are in fact unreasonable. *492 It is not suggested that the defendant has not an arguable case that the rents are unreasonable. He was in my view well entitled to sit back and leave it to the authority to sue him if they thought fit. He was under no obligation to initiate proceedings against them. However wide the general rule is, I cannot regard it as an abuse of process to raise his challenge in this case by way of defence. He has of course in that defence attacked not only the rent itself but the decision-making process and it is plain that, had he desired himself to initiate such a challenge, his proper course would have been to do so under Order 53, but this makes no difference. I would allow this appeal and set aside the order of the judge, with the result that the defence and counterclaim would be restored and the action would proceed.
I am fully conscious that the conclusion which I have reached may produce just those embarrassing results which the public policy enunciated by Lord Diplock is designed to avoid. Public policy has, however, been described as an unruly horse. A public policy which had the results contended for and interfered with the rights of the subject to defend himself when sued by any defence open to him or to bring an action for private law relief, save in the one case exemplified in Cocks v. Thanet District Council [1983] 2 A.C. 286, would in my view be more than unruly: it would have bolted and both outrun the legislature and overturned long-standing principles laid down by the House of Lords.

ACKNER L.J.

Before we leave this appeal, we, that is all three of us, would like to repeat the point that we made at the outset- of the hearing. But for judicial intervention, this appeal would have been heard by a two-judge court. Robert Goff L.J. and I took the initiative, having read the papers a few days before the appeal was due to be heard, to ask that a third judge be added to the court. We did so because we considered that the appeal clearly raised matters of general importance of some complexity and was one upon which there could well be a difference of judicial opinion: there already had been in the courts below. Sir John Donaldson M.R. has pointed out in the practice note on the new procedure in the Court of Appeal, Practice Note (Court of Appeal: New Procedure) [1982] 1 W.L.R. 1312, 1318 that, where an appeal falls within the jurisdiction of a two-judge court but raises issues of such complexity or general importance that a three-judge court is desirable, the parties should apply to the registrar for a special listing before a three-judge court, an application which of course needs to be made with discretion. It appears that the entitlement to make such an application is being overlooked by the Bar. It was, for example, only a few weeks ago that, on the initiative of Purchas L.J. and myself, a third judge (coincidentally Parker L.J.) was again added to the court to hear a commercial interlocutory appeal of considerable complication, involving continental and American companies, concurrent proceedings here and in New York with very large sums at stake.
It is to be hoped that in the future counsel at an early stage, preferably when settling a notice of appeal, will give special consideration to this question and, where appropriate, make the necessary application. We of course do not intend by these observations to encourage *493 applications which do not come within the practice direction. However, it should not be left to the judiciary to take the initiative - not only because we do not always have an opportunity to read the papers sufficiently well in advance of the hearing to be able to add in time a third judge, but also because the complexities and/or the importance of the appeal, while well known to counsel, may not be apparent on a first reading of the papers.
Appeal allowed with costs. Leave to appeal. ([Reported by Y. H. TAN, Barrister-at-Law] )
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APPEAL from the Court of Appeal.
This was an appeal by the appellants, the Mayor and Burgesses of the London Borough of Wandsworth, from the judgment dated 29 March 1984 of the Court of Appeal (Robert Goff and Parker L.JJ., Ackner L.J. dissenting) allowing an appeal by the respondent, Paul Winder, from an order dated 15 November 1983, of Judge White sitting at Wandsworth County Court by which he struck out paragraphs 5 and 6 of the respondent's defence and the whole of his counterclaim as being an abuse of the process of the court.
On 16 August 1982 the appellants brought proceedings against the respondent claiming possession of the council property let to him and arrears of rent relying on ground 1 of Schedule 4 to the Housing Act 1980 (rent due not paid). By paragraphs 5 and 6 of his defence the respondent contended that the resolutions of the appellants increasing council rents made on 10 February 1981 and 9 February 1982 are ultra vires and void. By counterclaim he sought declarations to the effect that accordingly the notices of increase were void and of no effect.
The facts are stated in the opinion of Lord Fraser of Tullybelton.
Anthony Scrivener Q.C. and Geoffrey Stephenson for the appellants. The raising of the issue that the notices of increase in rent were void and of no effect, by way of defence and counterclaim in the action, is an abuse of the process of the court, since it should and could have been raised by way of judicial review under R.S.C., Ord. 53. The issue in this appeal is whether the principles in O'Reilly v. Mackman [1983] 2 A.C. 237 and in Cocks v. Thanet District Council [1983] 2 A.C. 286 apply to *494 the defence and counterclaim. In effect, the respondent, who has made a broad attack against the appellant's contentions, has raised the issue whether the ambit of the principle laid down in O'Reilly v. Mackman [1983] 2 A.C. 237, should be narrowed.
The relevant legislation is at two levels. There is the Housing Act 1957, which, inter alia, provides a statutory duty on the local authority to review rents. Secondly, the Housing Act 1980, which governs the relationship between a local authority and a landlord and tenant.
It is necessary to consider the special position of local authorities. A local authority, being a body governed entirely by statute, is subject to the ultra vires rule. Because it is in receipt and is a custodian of public funds, it owes a fiduciary duty to its ratepayers. Further, it is a democratically elected body, and therefore answerable to the ballot box for its decisions; and accordingly its policies may be reflected in many of the decisions it makes.
There are a number of decisions which are made by public bodies which affect members of the public over which the latter have no public rights at all, for example, the charge made per unit for the supply of gas and electricity. The only right is contractual. But an unusual feature in the development of public law in England has been that members of the public who have a sufficient interest may attack a decision made by a public body which affects them by utilising the procedure of judicial review. This operates within the principle adumbrated in Associated Provincial Picture Houses Ltd. v. Wednesbury Corporation [1948] 1 K.B. 223. There can be protection of members of the public both in public law and in private law.
Section 111(1) and (2) of the Housing Act 1957 provides for the general management, regulation and control of local authority housing. Section 113(4) imposes a duty on the local authority to review the rent from time to time of its houses. In Luby v. Newcastle-under-Lyme Corporation [1964] 2 Q.B. 64, 70-71, Diplock L.J. held that the expression in section 111(1), "reasonable charges" for the occupation of council houses meant "reasonable" in the Wednesbury sense [1948] 1 K.B. 223.
The Housing Act 1980 introduced a new term into the law relating to council tenants, namely, "secure tenant." In some ways the provisions relating thereto mirror the protection given to the private tenant under the Rent Restriction Acts. For the relevant provisions of the Housing Act 1980: see sections 33, 34(1), (2), (3), 35, 36, 37, 38, 39, 40(1)-(8), 41(1), (2), 43, 44(1), 47, 48, Schedule IV. In these provisions it is section 28 which defines a "secure tenancy." Section 40 is also of critical importance; for unlike the agreement between a private landlord and tenant, Parliament has here set out a complete statutory code in respect of a council tenancy. The terms are important, for it gives the landlord overriding rights over and above the contract: see, for example, section 40(4), section 41(1), (2). Section 43 relates to another important aspect of the code. Since the Housing Act 1980 sets up a special statutory code, the question arises where does the tenant's protection lie? As to section 40, Parliament has provided for a variation of the terms of the tenancy. Under this provision, a local authority can vary its rent simply by giving *495 the requisite notice under the Act to the tenant. This is quite different from a contract of tenancy in the private sector, where such a variation can only be done where the contract between landlord and tenant so provides. It is true that section 40(3) provides for agreement between the parties for changes in rent. But section 40(4) enables the local authority to alter rent outside the terms of the contract, without agreement. This is to enable it to meet the requirements of section 111 and section 113 of the Housing Act 1957.
If a local authority increases the rent pursuant to section 40(4) of the Act of 1980, the only way it can be challenged by the tenant is by way of judicial review. This is an additional protection given to the secure tenant by the courts; for without the remedy of judicial review, the secure tenant under the Act of 1980 would have no redress at all in respect of an increase of rent under section 40(4).
Luby v. Newcastle-under-Lyme Corporation [1964] 2 Q.B. 64, is a useful authority. It indicates clearly that the tenant's attack in this field must be on Wednesbury principles [1948] 1 K.B. 223. It shows that a local authority, being a public body, has to take into consideration its public duties and strike a balance between its duty to the ratepayers and its duties towards its council tenants. Further, it shows that the tenant's remedy is by way of judicial review.
In the present case, the respondent tenant is not content to allege that his increase in rent is unreasonable, but he also contends that the whole resolution of the local authority relating to review of rents is ultra vires and void.
In summary, the local authority has a statutory duty to provide accommodation. It has a statutory power under section 111 of the Housing Act 1957 to manage properties provided for that purpose, including the right to make reasonable charges for accommodation. In addition, it has a duty to review rents under section 113(4). In exercising that power and duty, it will consider the interests of ratepayers, tenants, its policies and other social considerations. The decision that the local authority makes relating to rents affects all tenants. The local authority has a very wide discretion. It follows that the only attack that can be made on this decision is on Wednesbury based principles [1948] 1 K.B. 223. The Housing Act 1980 enables a local authority to increase rent unilaterally. That is in the contemplation of an entire code. The only protection that a tenant will have is to attack the resolution relating to such increase of rent itself. If the remedy depends on Wednesbury principles, it follows that the court in reaching its decision has to exercise its discretion.
In O'Reilly v. Mackman [1983] 2 A.C. 237, 275C, the relief sought was discretionary only. It will be seen from Lord Diplock's speech that it was the courts which enlarged the powers to protect the citizen by way of the prerogative writs, later orders. Parliament did not intervene until the passing of the Tribunals and Inquiries Act 1971 which repealed the Tribunals and Inquiries Act 1958. Before 1977, the subject could go either by way of judicial review or by way of declaratory relief. Both are discretionary remedies. The choice was the citizen's. But since in going by way of judicial review the court's decision against a public body *496 might affect a great number of persons, it is right and proper that such a remedy should be applied for expeditiously, as R.S.C., Ord. 53 provides. In O'Reilly v. Mackman [1983] 2 A.C. 237, 285, Lord Diplock refers to rights protected by public law. In the present case, the only right that the secure tenant has relating to an increase of rent is that contained in section 40(4) of the Housing Act 1980, and this is in the realm of public law, and so any remedy is by way of judicial review.
Compare the approach of Lord Bridge of Harwich in Cocks v. Thanet District Council [1983] 2 A.C. 286 with the circumstances of the present case where, as in that case, the local authority as a housing authority is charged with a public law function. The situation adverted to by Lord Bridge [1983] 2 A.C. 286, 292H, applies to the present case. As to his observations at p. 293A, the present case is less strong, because the present respondent has no private law right to complain of an increase in rent. He has no remedy in private law. As to p. 294F, the facts there stated are present here to a far greater extent. A grant of declaratory relief would affect a large number of persons, namely, all other council tenants in the Borough of Wandsworth. A tenant who cannot pay his rent is not without relief. He can apply to the Social Services for assistance in this regard.
Davy v. Spelthorne Borough Council [1984] A.C. 262 was a very different case from the present, for it was in the realm of private law, whilst a decision made under section 111 of the Housing Act 1957 is in the realm of public law. For a discussion of the expressions "private law" and "public law " see the speech of Lord Wilberforce [1984] A.C. 262, 276-278. Lord Wilberforce approaches the question of the difference between these two concepts as one of a difference of remedies. This is correct. If it is necessary to consider the difference between the two as a question of substantive law, then for a decision to come within the realm of "public law " it must satisfy the following three tests: (i) the decision must be made by a public body; (ii) the public body must be exercising a statutory duty of statutory power conferred upon it or be purporting so to do; (iii) the decision can only be queried by a review process.
The local authority has a statutory right to vary a council tenant's rent unilaterally and outside the contract: section 40(4) of the Housing Act 1980. The tenant has no private law remedy to challenge the variation. The tenant has a public law remedy, by challenging the decision of the local authority to vary, made pursuant to the power in section 111 of the Housing Act 1957, and pursuant to the duty imposed by section 113 of the Act of 1957. Since the tenant is challenging a public law function, he only has "review" remedies: see Cocks v. Thanet District Council [1983] 2 A.C. 286, 292F-H. If the decision of the local authority is set aside in the present case it will have serious repercussions on the local authority, ratepayers and others, and third parties will be affected. In performing this public law function, "speedy certainty" is required, and the local authority should be protected from "harassment" on public policy grounds. If these public policy grounds exist, they apply equally where the challenge to the decision is raised by way of defence and/or counterclaim, and the court's powers to prevent abuse are not limited in this event. The tenant in these circumstances has an effective *497 remedy by way of judicial review to challenge the decision. The only "impediments" are the need for leave and the requirement to commence proceedings within three months, unless time is enlarged. These "impediments " must be weighed against the factors outlined in the summary above when deciding as a matter of discretion whether it would be an abuse of process to allow him to use another procedure. Taking all the above factors into consideration, it is the appellants' contention that paragraphs 5 and 6 of the defence and counterclaim should be struck out as a matter of discretion, as being an abuse of the process of the court, because (a) the respondent was challenging a public law decision with extensive repercussions in public law; (b) he had applied for leave to apply for judicial review out of time, and his application has been dismissed; (c) he could have applied timeously for judicial review, and there was no reason why he could not have so applied.
For the relevant history relating to proceedings such as the present against public authorities, see the Limitation Act 1623 (21 Ja. 1, c.16); the Public Authorities Protection Act 1893 (56 & 57 Vict. c.61); rule 21 of the Crown Office Rules 1906; Roberts v. Metropolitan Borough of Battersea [1914] 110 L.T. 566; section 10 of the Administration of Justice (Miscellaneous Provisions) Act 1938; section 21 of the Limitation Act 1939; the Law Reform (Limitation of Actions) Act 1954 and Wade, Administrative Law (1982) 5th ed., p. 677. [Reference was also made to Hunter v. Chief Constable of the West Midlands Police [1982] A.C. 529.]
John M. Bowyer and Andrew Lydiard for the respondent. These proceedings arise from an application to strike out and such applications only succeed in plain and obvious cases. This appeal has been presented on reliance and analysis of the Housing Act 1980, along with the Housing Act 1957. The argument based on section 40 of the Housing Act 1980 was not a matter raised in the Court of Appeal, nor is it raised in the appellants' printed case.
The argument for the respondent falls under three main heads: (1) The House is invited to reconsider its decisions in O'Reilly v. Mackman [1983] 2 A.C. 237, and Cocks v. Thanet District Council [1983] 2 A.C. 286, under the Practice Direction [1966] 1 W.L.R. 1084. (2) The respondent's right to ask for a declaration is, in the circumstances, a right in private law, and therefore O'Reilly v. Mackman [1983] 2 A.C. 237, is distinguishable. (3) O'Reilly v. Mackman is also distinguishable on the grounds that the respondent raises the point by way of defence. 
(1) The basis upon which the House is invited to reconsider the very recent decisions in O'Reilly v. Mackman [1983] 2 A.C. 237 and Cocks v. Thanet District Council [1983] 2 A.C. 286, is that in reaching them and formulating the principle of public policy there adopted, the House was not, so far as the respondent's advisers have been able to ascertain, invited to consider the policy of the legislature with regard to proceedings against public authorities as expressed in the Law Reform (Limitation of Actions) Act 1954 and continued by the Limitation Act 1980, namely, to assimilate them (with exceptions not presently material) to proceedings against parties other than public authorities. It will be seen from Mr. *498 Stephen Sedley's argument in O'Reilly v. Mackman [1983] 2 A.C. 237, 271H-272A, that the provisions of the Act of 1954 were not directly before the House.
Section 1 of the Act of 1954 repeals section 21 of the Limitation Act 1939, which laid down a statutory time limit of one year for actions for any act done in pursuance, or execution, or intended execution of any public duty or authority. Section 21 applied to actions for declarations of nullity of decisions affecting the rights of citizens: Coventry v. Wilson [1939] 1 All E.R. 429, 451A-452A, 453G-H, and Hogg v. Scott [1947] K.B. 759, 767. By the repeal of section 21, Parliament evinced its intentions, and proceedings in respect of acts done in intended execution of any public duty or authority, including actions for declarations of nullity, should not be subject to special periods of limitation. Discrimination in favour of public authorities was ended: see Wade, Administrative Law, 5th ed., p. 677. Parliament's intention was that delay in commencing proceedings against public authorities should be dealt with according to any statutory limitation period applicable to the cause of action or, when there is no such statutory period, according to applicable common law principles.
No statutory period of limitation applied or applies now for actions for declarations against parties other than public authorities. But there were and are settled principles on which a declaration might be refused in discretion by reason of undue delay in commencing proceedings. Section 36(2) of the Limitation Act 1980 expressly left intact the court's equitable jurisdiction to refuse relief on the ground of acquiescence or otherwise (including laches). The declaration may not be an equitable remedy, but it is a discretionary remedy. The principles are similar to the equitable jurisdiction including laches. The intention evinced by Parliament in the Act of 1954 was that these principles should govern actions for declarations against public authorities, including actions for declarations of nullity of decisions affecting the rights of citizens such as those sought in Coventry v. Wilson [1939] 1 All E.R. 429 and Hogg v. Scott [1947] K.B. 759.
The effect of the decisions in O'Reilly v. Mackman [1983] 2 A.C. 237, and Cocks v. Thanet District Council [1983] 2 A.C. 286 is not, strictly speaking, to impose any limitation period, but merely to require the proceedings to establish that a public authority infringed rights entitled to protection in public law must normally be begun by judicial review proceedings pursuant to application for leave made within the short period of three months after the impugned decision - unless discretionary extension of time is obtained.
As to laches, a remedy by way of a declaration is a statutory remedy, and one to which the court will apply broad equitable principles and to which the doctrine of laches applies: see Nwakobi v. Nzekwu [1964] 1 W.L.R. 1019, 1022, 1024 and Grunwick Processing Labatories Ltd. v. Advisory, Conciliation and Arbitration Service [1978] A.C. 655, 695D, per Lord Diplock. If there is a matter of consequence to the public authority, then that is an incentive to get the public authority to the court at the earliest possible moment: see Ealing London Borough v. Race Relations Board [1972] A.C. 342.
*499 Where Parliament by statute has given a clear indication of what public policy is to be in a particular sphere of the law (as it has as stated previously in relation to time limits for proceedings against public authorities), the courts will not develop public policy in that field in a manner which diverges from that indication, even though the legislation setting out the public policy has no direction application to the problem before the court: Universe Tankships Inc. of Monrovia v. International Transport Workers Federation [1983] 1 A.C. 366, 384D-388G, 391E-F, 397B-C, 401D-G; Birkett v. James [1978] A.C. 297, 320C-321A, 325G, 328F-329A, 332B-F, 334A-C, 336E. The public policy enunciated in O'Reilly v. Mackman [1983] 2 A.C. 237 and Cocks v. Thanet District Council [1983] 2 A.C. 286, does, by the resulting short time period for commencement of proceedings against public authorities, develop the law in a manner inconsistent with the policy indicated by Parliament in the Limitation of Actions legislation referred to previously (see the judgment of Robert Goff L.J., ante pp. 480H - 481B). 
(2) The development of the law as to judicial review in recent cases (including O'Reilly v. Mackman [1983] 2 A.C. 237 and Cocks v. Thanet District Council [1983] 2 A.C. 286, accepting both as rightly decided) has had no effect upon the citizen's opportunity to assert private rights, and that is not what the respondent's defence and counterclaim does. The majority of the Court of Appeal decided these matters in his favour. Ackner L.J., dissenting, held that the defence and counterclaim set up no private rights or, alternatively, if it did, the issue of public law arose at one remove and this was of no significance.
In O'Reilly v. Mackman [1983] 2 A.C. 237, this House enunciated a general rule that it was contrary to public policy to permit a person seeking to establish that a decision of a public authority infringed rights to which he was entitled to protection under public law to proceed by way of an ordinary action (p. 285E). As formulated in that case, the rule does not prevent a person from seeking to establish that a decision of a public authority has infringed or threatens to infringe rights derived from private law. O'Reilly v. Mackman [1983] 2 A.C. 237 was not such a case (p. 275E), and there is no authority for extending the general rule to such a case.
It makes no difference that in such a case the validity of the decision of a public authority may be brought into question. It was expressly recognised in Cocks v. Thanet District Council [1983] 2 A.C. 286, 295H-296A, that the validity of a public law decision may come into question collaterally in an ordinary action, and in such a case would have to be determined by the court of trial. There are many examples of this occurring: (a) If a public authority makes an unlawful demand for money, the citizen can defend any action brought, on the ground that the demand was unlawful. It is well recognised that such a defence to a claim by a public authority which is challenged as unlawful raises a public law issue of the validity of the alleged public law basis of the claim collaterally: see De Smith, Judicial Review of Administrative Action, 4th ed. (1980), p. 22; Wade, Administrative Law, 5th ed., p. 296, 4th ed. (1977), p. 283, and the cases there cited, and more recently, South West Water Authority v. Rumble's [1984] 1 W.L.R. 800, and *500 An Bord Bainne Co-operative Ltd. (Irish Dairy Board) v. Milk Marketing Board [1984] 2 C.M.L.R. 584. Alternative courses available to the citizen are to seek a declaration that the demand is unlawful and ultra vires or, if he or she has paid, bring an action for money had and received. In each of these three alternatives (defence of unlawful demand, seeking a declaration to the same effect, and action for money had and received), the citizen is relying upon his rights in private law as is made plain by the analysis of the decision in Dyson v. Attorney-General [1911] 1 K.B. 410 adopted in Gouriet v. Union of Post Office Workers [1978] A.C. 435, 483G-H, 494E, 496D, 499G-500C, 501H-502C. (b) In an action for false imprisonment against the police officer who relies by way of defence on a statutory power of arrest, the court of trial must determine whether he has acted in the scope of the executive discretion conferred upon him. In doing so, the court applies Wednesbury principles [1948] 1 K.B. 223, which are applicable not only in proceedings for judicial review, but also for the purpose of founding a cause of action at common law for damages for false imprisonment: see Mohammed-Holgate v. Duke [1984] A.C. 437.
The foundation of the decisions in O'Reilly v. Mackman [1983] 2 A.C. 237 and Cocks v. Thanet District Council [1983] 2 A.C. 286 is the certainty principle in the field of public law. It would be unfortunate if the House in the present case were to use the word "collaterally" in a different sense than its use in those two cases. See the comment in Wade, Administrative Law, 5th ed., p. 574, on the judgment of the Court of Appeal in O'Reilly v. Mackman [1983] 2 A.C. 237.
[LORD FRASER OF TULLYBELTON said that there was no need to develop the argument on the second point further. Their Lordships now desired to hear the argument relating to the respondent's third point.] 
(3) O'Reilly v. Mackman [1983] 2 A.C. 237 is distinguishable because the respondent raises the issue of ultra vires by way of defence. There are four submissions: (i) there is a well-recognised defence of ultra vires to a public authority claim; (ii) section 31 of the Supreme Court Act 1980, R.S.C., Ord. 53, O'Reilly v. Mackman [1983] 2 A.C. 237 and Cocks v. Thanet District Council [1983] 2 A.C. 286, either singularly or collectively, have not changed the position in relation to that well-known principle; (iii) the decisions in O'Reilly and Cocks should not include, and indeed cannot be extended to, such a defence; (iv) striking out such a defence so that judicial review can or should take place is unacceptable for various reasons.
(i) The validity in law of the defence raised by the respondent's defence and counterclaim (if he establishes the pleaded facts) was recognised in the judgment of the county court judge and has never been in issue in the appellants' application to strike out that pleading (see also the judgment of Parker L.J. in the Court of Appeal). The right to resist a claim by a public authority by a defence that it is acting ultra vires or unlawfully in making the claim is very well established by a line of authority, much of it growing from Anisminic Ltd. v. Foreign Compensation Commission [1969] 2 A.C. 147, 171B-G, 195B, 196B, 206D-E, 207H-208A, 214E-F, 215A-D, and including, in the Privy Council, Attorney-General v. Ryan [1980] A.C. 718, 729H-730D, 731H-732D and *501 Dunlop v. Woollahra Municipal Council [1982] A.C. 158, 172C-E. Recent cases in the Court of Appeal in which such defences have succeeded in defeating money claims by public authorities include Agricultural Horticultural and Forestry Industry Training Board v. Kent [1970] 2 Q.B. 19 and South West Water Authority v. Rumble's [1984] 1 W.L.R. 800. See also Cannock Chase District Council v. Kelly [1978] 1 W.L.R. 1.
(ii) Section 31 of the Supreme Court Act 1981 and R.S.C., Ord. 53, deal only with the initiation of proceedings and neither explicitly nor implicitly with rights of defence (or even of set off and counterclaim). In this respect, they can be contrasted with the provisions of section 28 of the Limitation Act 1939 (now repealed) and section 35 of the Limitation Act 1980. The radical revision of R.S.C., Ord. 53, in 1977-1981 made no change in substantive law: Reg. v. Inland Revenue Commissioners, Ex parte National Federation of Self-Employed and Small Businesses Ltd. [1982] A.C. 617, 631A, 644H-645A, 647G-648D, 664E. There was a deliberate decision not to extend judicial review to cases where the invalidity of administrative action was set up by way of defence: see Davy v. Spelthorne Borough Council [1984] A.C. 262, 276E-G, 277F-G, per Lord Wilberforce. It is a change of substance to remove a right to a defence and substitute an opportunity to take proceedings. Thus before the reforms in 1977 the tenant in Cannock Chase District Council v. Kelly [1978] 1 W.L.R. 1 had a right to his defence. If the appellants are correct on this issue, then the tenant has lost the right. At the best he has an opportunity to persuade a judge of the Queen's Bench Division of the High Court to allow him to bring proceedings by way of judicial review.
The principles as to abuse of process formulated and applied in O'Reilly v. Mackman [1983] 2 A.C. 237 and Cocks v. Thanet District Council [1983] 2 A.C. 286 turned entirely upon the provisions of section 31 and R.S.C., Ord. 53: see [1983] 2 A.C. 237, 280D-285E, and [1983] 2 A.C. 286, 294E, 295C-F. The procedural analysis which is the basis of the O'Reilly decision (applied in Cocks) and its formulation of policy does not apply to defences: [1983] 2 A.C. 237, 280B-285E. It is emphasised that section 31(1) of the Supreme Court Act 1981 does not apply to defences by its express terms. R.S.C., Ord. 53, rule 1, is in identical language.
(iii) On the "should not" aspect of this point, the respondent draws attention to the possible delay and uncertainty being overcome by the doctrine of laches and the availability to the public authority itself of an ordinary action for the declaration that the passing of the resolutions in question was not ultra vires. If the appellants' contentions succeed, the effect will be to extinguish retrospectively, as rights, rights of defence invocable without specific limit of time and to substitute for them discretionary remedies recourse to which is subject to short and rigorous time limits. That is a result which could only be accomplished by clear words in the statute or rule relied upon: Pyx Granite Co. Ltd. v. Ministry of Housing and Local Government [1960] A.C. 260, 286, 290-91, 304; Davy v. Spelthorne Borough Council [1984] A.C. 262, 274H, 279C-D; Anisminic Ltd. v. Foreign Compensation Commission [1969] 2 A.C. 147, per Lord Reid; and Reg. v. Bracknell Justices, Ex parteGriffiths [1976] A.C. 314 *502 , 331, per Lord Edmund-Davies. The respondent also supports the proposition that the doctrine of O'Reilly v. Mackman [1983] 2 A.C. 237 cannot be extended to a defence of the present nature. If the appellants are correct, there will be a category of legal right which cannot be asserted by way of defence, but only established first in another jurisdiction.
(iv) The course adopted by the county court judge and urged by the appellants, namely, staying county court proceedings so that the defence that the appellants' demand is unlawful can be explored in judicial review proceedings if the respondent obtained leave to bring such proceedings, is (a) inconsistent with the provisions of and/or the public policy expressed in section 74 of the County Courts Act 1959, and of section 49 of the Supreme Court Act 1981, and (b) would subject the respondent to an awkward and uncertain process to which he ought not to be subjected unless that is required by statute: Davy v. Spelthorne Borough Council [1984] A.C. 262, 274G-H, 276F-G, and Pyx Granite Co. Ltd. v. Ministry of Housing and Local Government [1960] A.C. 260, 286, 290-91, 304.
Finally, in the alternative to the submission that section 31 of the Supreme Court Act 1981, R.S.C., Ord. 53, and O'Reilly v. Mackman [1983] 2 A.C. 237 and Cocks v. Thanet District Council [1983] 2 A.C. 286 have no effect on rights of defence, the respondent submits that they have no such effect where the defence raised is a "true defence" or "pure defence" in the sense in which those expressions are used in Henriksens Rederi A/S v. T.H.Z. Rolimpex [1974] Q.B. 233, 245G-249A, 251D-252F, 260C-261C. Such a defence can, as the judgments in that case showed, be relied upon even where there is an express statutory provision that no action shall be brought in respect of it. The defence raised by the respondents' pleading in this action is such a true or pure defence, being wholly intrinsic to the claim made in the action.
In summary, a secure tenant has rights and liabilities in private law according to the terms of his secure tenancy. His rights include the right to occupy the demised premises. His liabilities include a liability to pay rent. The rent may be varied unilaterally by the landlord by a valid, intra vires, notice of variation pursuant to the statutory power conferred by section 40(4) of the Housing Act 1980. It is ultra vires the council to make unreasonable charges for a secure tenancy (section 111 of the Housing Act 1957). A purported notice of increase purporting to increase the rent to an unreasonable level is ultra vires the council. It is therefore void and a nullity. Such a notice of increase is not a valid notice of increase within section 40(4). It is incapable of affecting the tenant's rights or liabilities under his secure tenancy. His pre-existing liability to pay rent at the level in force before service of the notice is unaffected. If the council sues to recover an unreasonable rent and/or for possession relying on alleged arrears, the tenant is entitled by way of defence to deny any indebtedness. In so doing the tenant is not relying on rights protected only in public law; he is asserting and defending his private law rights. In order to determine what are the private law rights and liabilities of the tenant the county court must determine the public law issue whether the notices of increase are valid. The challenge to the *503 validity of the notices is therefore a collateral (public law) issue in an ordinary action concerning the (private law) rights and liabilities of landlord and tenant. The general rule requiring such challenges to be made under R.S.C., Ord. 53, does not apply. The tenant could equally well commence an action for or counterclaim for a declaration that his private law rights and liabilities are unaffected by the purported notice of increase.
Lydiard following. (1) In the present case, if the defence is successful on the merits, then there is no question of the court exercising its discretion. The respondent must win as of right: see An Bord Bainne Co-operative Ltd. (Irish Dairy Board) v. Milk Marketing Board [1984] 2 C.M.L.R. 584, 588, para. 13, 589, para. 15. The position of a defendant cannot be worse than that of a plaintiff. (2) R.S.C., Ord. 53, is not suitable in the circumstances of the present case because the defence raised substantial issues of fact which cannot conveniently be determined in judicial review proceedings: Reg. v. Jenner [1983] 1 W.L.R. 873, 877. (3) As to the justice of R.S.C., Ord. 53, being applied to the present case, there is a peculiar injustice in relation to a poor litigant, such as the respondent who has to rely on legal aid. The risk to an impecunious litigant is that the legal aid committee might conclude that the sum involved is too small to justify the grant of legal aid, on the ground that a private litigant would not bring proceedings for so small a sum.
Scrivener Q.C. in reply.
[LORD FRASER OF TULLYBELTON said that their Lordships did not wish to hear the appellants on the respondent's first submission.]
It is not disputed that O'Reilly v. Mackman [1983] 2 A.C. 237, cannot interfere with private law rights. Accordingly, it must first be ascertained whether the present claim involves a private or public law remedy. For this purpose it is necessary to consider the pleadings. The defence discloses that it is the decision of a local authority which is being attacked. The registrar will then know that it can only be a review-type approach. It is apparent that it will not be open to the public authority to plead limitation in this case, for the Limitation Acts do not apply in this type of case. The defendant has to set up here a specific defence of ultra vires and the onus is on him to prove that defence.
In the present case, the attack is on the decision of a public authority. In Cannock Chase District Council v. Kelly [1978] 1 W.L.R. 1, the attack was on the notice to quit served on the tenant. That is a considerable difference. The Cannock Chase case was rightly decided, for it was not concerned with a public law attack. In the present case, it is an attack on a public law claim albeit it affects the respondent's rights in private law; for it is a claim for an increase in rent.
Assuming this is an action for a declaration, the local authority could not plead the Limitation Act. The respondent, if going for judicial review, which again is a discretionary remedy, is subject to the three month period and the necessity to obtain leave. It follows that if the respondent is right, by bringing an action for a declaration a defendant could sidestep the provisions of section 31 of the Supreme Court Act 1981 and judicial review would become a dead letter against public *504 authorities. It is for this reason that the House should consider O'Reilly v. Mackman [1983] 2 A.C. 237 in this connection. The object of section 31(6) was not to assist applicants, but to prevent the harassment of public authorities. [Reference was made to Reg. v. Bromley London Borough Council, Ex parte Lambeth London Borough Council, The Times, 16 June 1984, Hodgson J.]
A section 31(2) type of declaration is the correct type of declaration to be sought in relation to public law rights. It cannot be right that if judicial review by way of a declaration is refused against a public authority, that an applicant can then commence fresh proceedings by way of an action for a declaration in the Chancery Division. The appellants are not attempting to take away the respondent's rights, but they do state that his right to proceed against a public authority is governed by the decision of this House in O'Reilly v. Mackman [1983] 2 A.C. 237. If the above submission be correct, can it be right for a defendant to sit back and do nothing? On a point of procedure, Halsbury's Laws of England, 4th ed., vol. 36 (1981), para. 30, n. 2 shows that the plea of "never indebted" was abolished in 1889. See also Odgers, Pleading and Practice, 19th ed. (1966), p. 83.
If the defendant founds his defence on the invalidity of specific resolutions of the local authority, he must aver them. The onus is on the defendant. In Cannock Chase District Council v. Kelly [1978] 1 W.L.R. 1, 7E, 10D, the local authority called no evidence. As to the limits of a declaration, Wade, Administrative Law, 5th ed., p. 529 is adopted.
A defence such as the present does not suffice against the claim of a public authority because it still leaves the resolution of the public authority intact. But it does not avail the defendant to put in a counterclaim, for the decision of the local authority is not confined to him, but includes all other council tenants.
In conclusion, there is a presumption of regularity in relation to the decisions and resolutions and acts of a public body: O'Reilly v. Mackman [1983] 2 A.C. 237, 285A. Further, the purpose of section 31 of the Supreme Court Act 1981 is to maintain the good administration of public law. [Reference was also made to Wade, Administrative Law, 5th ed., pp. 304-306, 308-310.]
Their Lordships took time for consideration.

29 November. LORD FRASER OF TULLYBELTON.
My Lords, the question in this appeal is whether it is an abuse of process for an individual, who claims that his existing rights under a contract have been infringed by a decision of a public authority, to challenge the decision in defence to an action at the instance of the public authority for payment, instead of by judicial review under R.S.C., Ord. 53. The appeal is a sequel to the decisions of this House in O'Reilly v. Mackman [1983] 2 A.C. 237 and Cocks v. Thanet District Council [1983] 2 A.C. 286.
Immediately before 6 April 1981, the respondent was, and had been for some time, the tenant of a flat at Tangley Grove in Wandsworth on a weekly tenancy at a weekly rent of £12.06. He had a secure tenancy in the sense of section 28 of the Housing Act 1980. The landlords were the *505 London Borough of Wandsworth, the appellants. On 2 March 1981, the appellants gave notice to the respondent under section 40(1) and (4) of the Act of 1980 that with effect from 6 April 1981, the rent would be increased to £16.56 per week. The respondent regarded the increase as unreasonable and he so informed the appellants. He refused to pay the increased rent; instead he paid the old rent of £12.06 and an increase of 8 per cent. which he regarded as reasonable. The following year in March, the appellants gave notice of a further increase in the rent to£18.53 with effect from 5 April 1982. The respondent again refused to pay the increased rent and paid only such rent as he considered reasonable.
On 16 August 1982, the appellants took proceedings against the respondent in Wandsworth County Court claiming arrears of rent, and also claiming possession of the premises on the ground that the rent lawfully due had not been paid. Non-payment of rent is ground 1 for recovery of possession under Schedule 4 to the Act of 1980. The respondent defended the action on the ground that the appellants' decisions to make the increases, and the increases themselves were ultra vires and void as being unreasonable. He also counterclaimed for a declaration that the notices of increase of rent were ultra vires and void and of no effect, and for a declaration that the rent payable under his tenancy was £12.06 per week.
The action has caused a considerable divergence of judicial opinion so far. The appellants applied to strike out the paragraphs of the defence and counterclaim which asserted that the decisions and notices were void. Mr. Registrar Price dismissed the application to strike out. Judge White allowed the appellants' appeal against the registrar's order, and stayed the proceedings to allow the respondent to apply for leave to apply for judicial review out of time. The respondent did apply for such leave but his application was refused. He then appealed to the Court of Appeal and that court, by a majority (Robert Goff and Parker L.JJ., Ackner L.J. dissenting) allowed his appeal against the order of Judge White.
Until 6 April 1981, the respondent had a contractual right to occupy the flat, provided he paid the rent of £12.06 and complied with the other terms of the tenancy. That was an ordinary private law right under a contract. But by section 40 of the Act of 1980, the appellants were entitled to vary the terms of the tenancy unilaterally by a notice of variation, subject to certain conditions not here material. In addition to complying with the express statutory conditions, the appellants when they exercised their power under section 40(4) were also bound to act reasonably in the Wednesbury sense: see Associated Provincial Picture Houses Ltd. v. Wednesbury Corporation [1948] 1 K.B. 223. That is made clear beyond doubt by the Housing Act 1957, section 111(1), which provides as follows: 
"The general management, regulation and control of houses provided by a local authority under this Part of this Act shall be vested in and exercised by the authority, and the authority may make such reasonable charges for the tenancy or occupation of the houses as they may determine." (Emphasis added.) 
*506 In Luby v. Newcastle-under-Lyme Corporation [1964] 2 Q.B. 64, 72, Diplock L.J. (as my noble and learned friend then was) referring to this provision, said: 
"'Reasonable' in the context in which it appears in section 111(1) of the Housing Act 1957, is in my view to be construed as the converse of 'unreasonable' in the sense in which it is used by Lord Greene M.R. [in the Wednesbury Corporation case [1948] 1 K.B. 223, 229] ... The court's control over the exercise by a local authority of a discretion conferred upon it by Parliament is limited to ensuring that the local authority had acted within the powers conferred. It is not for the court to substitute its own view of what is a desirable policy in relation to the subject matter of the discretion so conferred. It is only if it is exercised in a manner which no reasonable man could consider justifiable that the court is entitled to interfere."
The respondent seeks to show in the course of his defence in these proceedings that the appellants' decisions to increase the rent were such as no reasonable man could consider justifiable. But your Lordships are not concerned in this appeal to decide whether that contention is right or wrong. The only issue at this stage is whether the respondent is entitled to put forward the contention as a defence in the present proceedings. The appellants say that he is not because the only procedure by which their decision could have been challenged was by judicial review under R.S.C., Ord. 53. The respondent was refused leave to apply for judicial review out of time and (say the appellants) he has lost the opportunity to challenge the decisions. The appellants rely on the decisions of this House in O'Reilly v. Mackman [1983] 2 A.C. 237 and Cocks v. Thanet District Council [1983] 2 A.C. 286. The respondent accepts that judicial review would have been an appropriate procedure for the purpose, but he maintains that it is not the only procedure open to him, and that he was entitled to wait until he was sued by the appellants and then to defend the proceedings, as he has done.
In order to deal with these contentions, it is necessary to consider what was decided by the House in those two cases. The question raised in O'Reilly [1983] 2 A.C. 237 was the same as that in the present case, although of course, the circumstances were different. In O'Reilly Lord Diplock said, at p. 274: 
"All that is at issue in the instant appeal is the procedure by which such relief ought to be sought. Put in a single sentence the question for your Lordships is: whether in 1980 after R.S.C., Ord. 53 in its new form, adopted in 1977, had come into operation it was an abuse of the process of the court to apply for such declarations [sc. that a decision of a public authority was void] by using the procedure laid down in the Rules for proceedings begun by writ or by originating summons instead of using the procedure laid down by Ord. 53 for an application for judicial review ..." 
In that case four prisoners in Hull prison had started proceedings, in three cases by writ and in one case by originating summons, each *507 seeking to establish that a disciplinary award of forfeiture of remission of sentence made by the Board of Visitors of Hull Prison was void because the board had failed to observe the rules of natural justice. This House held that the proceedings were an abuse of the process of the court, and that the only proper remedy open to the prisoners was by way of judicial review under Ord. 53. There are two important differences between the facts in O'Reilly and those in the present case. First, the plaintiffs in O'Reilly had not suffered any infringement of their rights in private law; their complaint was that they had been ordered to forfeit part of their remission of sentence but they had no right in private law to such a remission, which was granted only as a matter of indulgence. Consequently, even if the board of visitors had acted contrary to the rules of natural justice when making the award, the members of the board would not have been liable in damages to the prisoners. In the present case what the respondent complains of is the infringement of a contractual right in private law. Secondly, in O'Reilly the prisoners had initiated the proceedings, and Lord Diplock throughout in his speech, treated the question only as one affecting a claim for infringing a right of the plaintiff while in the present case the respondent is the defendant. The decision on O'Reilly is therefore not directly in point in the present case, but the appellants rely particularly on a passage in a speech of Lord Diplock, with whose speech the other members of the Appellate Committee agreed, at p. 285: 
"Now that those disadvantages to applicants [for judicial review] have been removed and all remedies for infringements of rights protected by public law can be obtained upon an application for judicial review, as can also remedies for infringements of rights under private law if such infringements should also be involved, it would in my view as a general rule be contrary to public policy, and as such an abuse of the process of the court, to permit a person seeking to establish that a decision of a public authority infringed rights to which he was entitled to protection under public law to proceed by way of an ordinary action and by this means to evade the provisions of Order 53 for the protection of such authorities. 
"My Lords, I have described this as a general rule; for though it may normally be appropriate to apply it by the summary process of striking out the action, there may be exceptions, particularly where the invalidity of the decision arises as a collateral issue in a claim for infringement of a right of the plaintiff arising under private law, or where none of the parties objects to the adoption of the procedure by writ or originating summons. Whether there should be other exceptions should, in my view, at this stage in the development of procedural public law, be left to be decided on a case to case basis - a process that your Lordships will be continuing in the next case in which judgment is to be delivered today [Cocks v. Thanet District Council [1983] 2 A.C. 286]." 
The last paragraph in that quotation shows that Lord Diplock was careful to emphasise that the general rule which he had stated in the previous paragraph might well be subject to exceptions. The question *508 for your Lordships is whether the instant appeal is an exception to the general rule. It might be possible to treat this case as falling within one of the exceptions suggested by Lord Diplock, if the question of the invalidity of the appellants' decision had arisen as a collateral issue in a claim by the respondent (as defendant) for infringement of his right arising under private law to continue to occupy the flat. But I do not consider that the question of invalidity is truly collateral to the issue between the parties. Although it is not mentioned in the appellants' statement of claim, it is the whole basis of the respondent's defence and it is the central issue which has to be decided. The case does not therefore fall within any of the exceptions specifically suggested in O'Reilly v. Mackman [1983] 2 A.C. 237.
Immediately after the decision in O'Reilly, the House applied the general rule in the case of Cocks [1983] 2 A.C. 286. The proceedings in O'Reilly had begun before the Supreme Court Act 1981 (especially section 31) was passed. The proceedings in Cocks were begun after that Act was passed, but for the present purpose nothing turns on that distinction. Cocks was an action by a homeless person claiming that the local housing authority had a duty to provide permanent accommodation for him. The council resolved that the plaintiff had become homeless "intentionally" in the sense of the Housing (Homeless Persons) Act 1977. Consequently the plaintiff had no right in private law to be provided with permanent housing accommodation by the authority. The plaintiff raised an action in the county court claiming, inter alia, a declaration that the council were in breach of their duty to him in not having provided him with permanent accommodation. In order to proceed in his action he had to show as a condition precedent that the council's decision was invalid. This House held that the plaintiff was not entitled to impugn the council's decision in public law otherwise than by judicial review, notwithstanding that the effect of the decision was to prevent him from "establishing a necessary condition precedent to the statutory private law right which he [was seeking] to enforce": see per my noble and learned friend, Lord Bridge of Harwich, at p. 294E. The essential difference between that case and the present is that the impugned decision of the local authority did not deprive the plaintiff of a pre-existing private law right; it prevented him from establishing a new private law right. There is also the same distinction as in O'Reilly [1983] 2 A.C. 237, namely, that the party complaining of the decision was the plaintiff.
Although neither O'Reilly nor Cocks [1983] 2 A.C. 286 is an authority which directly applies to the facts of the instant appeal, it is said on behalf of the appellants that the principle underlying those decisions applies here, and that, if the respondent is successful, he will be evading that principle. My Lords, I cannot agree. The principle underlying those decisions, as Lord Diplock explained in O'Reilly [1983] 2 A.C. 237, 284, is that there is a "need, in the interests of good administration and of third parties who may be indirectly affected by the decision, for speedy certainty as to whether it has the effect of a decision that is valid in public law." The main argument urged on behalf of the appellants was that this is a typical case where there is a need for *509 speedy certainty in the public interest. I accept, of course, that the decision in this appeal will indirectly affect many third parties including many of the appellants' tenants, and perhaps most if not all of their ratepayers because if the appellants' impugned decisions are held to be invalid, the basis of their financial administration since 1981 will be upset. That would be highly inconvenient from the point of view of the appellants, and of their ratepayers, and it would be a great advantage to them if persons such as the respondent who seek to challenge their decision were limited to doing so by procedure under Order 53. Such procedure is speedy and avoids prolonged uncertainty about the validity of decisions. An intending applicant for judicial review under Order 53 has to obtain leave to apply, so that unmeritorious applications can be dismissed in limine and an application must normally be made within a limited period of three months after the decision which has impugned, unless the court allows an extension of time in any particular case. Procedure under Order 53 also affords protection to public authorities in other ways, which are explained in O'Reilly and which I need not elaborate here. It may well be that such protection to public authorities tends to promote good administration. But there may be other ways of obtaining speedy decisions; for example in some cases it may be possible for a public authority itself to initiate proceedings for judicial review. In any event, the arguments for protecting public authorities against unmeritorious or dilatory challenges to their decisions have to be set against the arguments for preserving the ordinary rights of private citizens to defend themselves against unfounded claims.
It would in my opinion be a very strange use of language to describe the respondent's behaviour in relation to this litigation as an abuse or misuse by him of the process of the court. He did not select the procedure to be adopted. He is merely seeking to defend proceedings brought against him by the appellants. In so doing he is seeking only to exercise the ordinary right of any individual to defend an action against him on the ground that he is not liable for the whole sum claimed by the plaintiff. Moreover he puts forward his defence as a matter of right, whereas in an application for judicial review, success would require an exercise of the court's discretion in his favour. Apart from the provisions of Order 53 and section 31 of the Supreme Court Act 1981, he would certainly be entitled to defend the action on the ground that the plaintiff's claim arises from a resolution which (on his view) is invalid: see for example Cannock Chase District Council v. Kelly [1978] 1 W.L.R. 1, which was decided in July 1977, a few months before Order 53 came into force (as it did in December 1977). I find it impossible to accept that the right to challenge the decision of a local authority in course of defending an action for non-payment can have been swept away by Order 53, which was directed to introducing a procedural reform. As my noble and learned friend Lord Scarman said in Reg. v. Inland Revenue Commissioners, Ex parte Federation of Self Employed and Small Businesses Ltd. [1982] A.C. 617, 647G "The new R.S.C., Ord. 53 is a procedural reform of great importance in the field of public law, but it does not - indeed, cannot - either extend or diminish the substantive law. Its function is limited to ensuring 'ubi jus, ibi remedium."' Lord *510 Wilberforce spoke to the same effect at p. 631A. Nor, in my opinion, did section 31 of the Supreme Court Act 1981 which refers only to "an application" for judicial review have the effect of limiting the rights of a defendant sub silentio. I would adopt the words of Viscount Simonds in Pyx Granite Co. Ltd. v. Ministry of Housing and Local Government [1960] A.C. 260, 286 as follows: 
"It is a principle not by any means to be whittled down that the subject's recourse to Her Majesty's courts for the determination of his rights is not to be excluded except by clear words." 
The argument of the appellants in the present case would be directly in conflict with that observation.
If the public interest requires that persons should not be entitled to defend actions brought against them by public authorities, where the defence rests on a challenge to a decision by the public authority, then it is for Parliament to change the law.
I would dismiss the appeal.

LORD SCARMAN

My Lords, I agree with the speech delivered by my noble and learned friend, Lord Fraser of Tullybelton. For the reasons he gives I would dismiss the appeal.

LORD KEITH OF KINKEL

My Lords, I agree with the speech of my noble and learned friend Lord Fraser of Tullybelton, which I have had the opportunity of reading in draft, and for the reasons he gives I too would dismiss the appeal.

LORD ROSKILL

My Lords, I have had the advantage of reading in draft the speech delivered by my noble and learned friend, Lord Fraser of Tullybelton. I agree with it, and for the reasons which he gives I would dismiss this appeal.

LORD BRANDON OF OAKBROOK

My Lords, I have had the advantage of reading in draft the speech prepared by my noble and learned friend, Lord Fraser of Tullybelton. I agree with it, and for the reasons which he gives I would dismiss the appeal.

Representation

Solicitors: Solicitor, Wandsworth London Borough Council; Wandsworth Legal Resource Project Ltd.

Appeal dismissed with costs. (J. A. G. )

